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Message from the President

As President of the European Union Chamber of Commerce in China, I am proud to present 
to you the European Business in China Position Paper 2012/2013. This annual publication has 
been produced since 2000 and has grown in importance and stature over the years to receive a 
correspondingly high level of attention in both China and the European Union.

This Position Paper is written by the Working Groups and Forums of the European Chamber over 
a six-month consultation and drafting period. This process involves the contributions of hundreds of 
European businesses operating in China with the intention of providing a relevant and up-do-date 
overview of the current conditions in various sectors in China. Most importantly, it provides detailed 
and constructive recommendations to the Chinese government that it is hoped are of assistance to 
the various departments and regulatory bodies in their everyday work.

The global economy currently faces numerous problems as it looks to recover from these difficult 
past years. While China continues to grow, it faces its own difficulties in transforming its economic 
structure to a more sustainable model that can support its continued transition from developing 
nation to high-income economy. Many of the recommendations contained in this Position Paper, if 
implemented, should contribute to the transition of China to an economic system based on a fair and 
transparent market environment.

This Position Paper is also intended to be a source of information for the European Union and 
European Member State governments to be of assistance in their engagements with Chinese policy 
makers. In addition, it should be of use for all with an interest in the Chinese economy including 
business, media and academia.

There are 41 separate Working Group and Forum papers included in this document. These are 
either sector-specific or addressing horizontal issues. Also included are eight city-specific papers 
written from the locations where the European Chamber has a permanent presence in China.

On behalf of the European Chamber, I would like to express my sincere thanks to the central and 
local departments of Chinese government that we work with year-round. In particular, the Ministry 
of Commerce (MOFCOM) and the China Council for the Promotion of International Trade (CCPIT) 
are to be thanked for their cooperative efforts. The dialogue we have built with them as well as other 
important Chinese Ministries and Agencies has enabled the European Chamber to address the 
Position Paper recommendations in a positive but nonetheless frank spirit that is helping to deliver 
our constructive messages.

I would also like to extend my gratitude to those that contributed to this paper; including the Chairs 
and Vice-Chairs of our Working Groups and Forums, members of the Advisory Council, Executive 
Committee, Supervisory Board and local boards, as well as the permanent staff in all regional 
chapters. All the milestones reached by the European Chamber so far were made possible only 
thanks to their dedication.

Davide Cucino
President
European Union Chamber of Commerce in China
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About the European Chamber

Purpose
   ·  As the independent voice of European business in China, we seek greater market access 

and improved operating conditions for European companies

Services
   ·  We provide European business with an effective communication and lobbying channel to 

the European and Chinese authorities, business associations and media
   ·  We ensure our key recommendations and lobbying strategies are shaped by business 

through our members’ Working Groups
   ·  We monitor China's compliance with the World Trade Organization and other international 

commitments which impact on doing business in China
   ·  We support companies by providing a platform for the exchange of information on business 

and market conditions in China
   ·  We help companies expand their networks of European and Chinese business contacts
   ·  We promote sharing of knowledge and experience between European and Chinese 

business

Principles
   ·  We are an independent, non-profit organisation governed by our members
   ·  We work for the benefit of European business as a whole
   ·  We operate as a single, networked organisation across Mainland China
   ·  We maintain close, constructive relations with the Chinese and European authorities while 

retaining our independence 
   ·  We seek the broadest possible representation of European business in China within our 

membership: large, medium and small enterprises from all business sectors and European 
Member States throughout China

   ·  We operate in accordance with Chinese law and regulations
   ·  We treat all our members, business partners and employees with fairness and integrity

General Background
The European Union Chamber of Commerce in China was originally founded by 51 member 
companies based in China on 19th October 2000. The rationale for the establishment of the 
Chamber was based on the need of the European Union and local European businesses to find 
a common voice for the various business sectors. 11 years after its foundation, the European 
Chamber now has a total of more than 1700 members in seven chapters: Beijing, Chengdu and 
Chongqing, Nanjing, Pearl River Delta (Guangzhou and Shenzhen), Shanghai, Shenyang, and 
Tianjin. The Chamber is recognised by the European Commission and the Chinese authorities 
as the official voice of European business in China.

The European Chamber is an independent member-driven, non-profit, fee-based organisation 
with a core structure of 33 Working Groups and 9 Forums representing European business in 
China. The Chamber is directed by a President and an Executive Committee elected each year 
by and from its members.

Dirk Moens
Secretary General
European Union Chamber of Commerce in China
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On the eve of a generational leadership transition, China holds a historic opportunity to raise its 
economy to a new level. To achieve this, a prompt and fundamental shift is required to carry out 
necessary economic rebalancing. China’s state-led investment development model has supported 
growth over the last 30 years, but is by design unequal and no longer sustainable. The last decade 
of stalled and piecemeal reform during prevailing advantageous economic conditions maintained 
strong growth but failed to create the supporting institutional framework required to sustain 
China’s development.

China possesses the necessary ingredients, including the technology and physical infrastructure 
bases, as well as the human capital, to make this shift. However, reforms to substantively reduce 
state involvement in the business environment and to give full play to market principles are 
needed to unleash the entrepreneurial potential of China’s private industry.  

The 12th Five-Year Plan recognised this need for change, but meaningful implementation has been 
lacking. With signs of over-investment and poor productivity returns already perceptible and with 
China’s demographic dividend coming to an end, these changes are now urgently required not 
only for China, but also for global economic growth.1 As the next five years will be critical, China’s 
leadership transition provides an ideal opportunity for these bold steps to be taken. 

At its core, this process must serve to create the conditions whereby the drivers of innovation, 
productivity and efficiency will prevail. Rebalancing the economic growth model requires equal 
access for all companies, whether private or state-owned or whether Chinese or foreign-invested, 
not only to markets, but also to procurement, technology innovation, treatment under the law and 
to finance and subsidies.

This Position Paper aims to contribute by providing constructive recommendations on some of the 
required changes to bring about this process of economic rebalancing and the upgrading of China’s 
business and regulatory environment.

China’s unequal state-led growth model…

…led to a prolonged period of sustained growth

China’s state-led economic growth model has been well-suited to sustain massive growth and catch up 
in the transition from a low to middle-income economy.2 China has become the world’s second-largest 
economy just 30 years after opening up. Its development has lifted hundreds of millions of people out of 
poverty, raised life expectancy, increased real wages, boosted the value of the Renminbi and raised vast 
foreign reserves. However, this model is unequal by design, favouring large-scale state-owned enterprises 
(SOEs) over most private domestic companies and foreign-invested enterprises (FIEs).

1    A loss not to worry about, China Daily, 2011: http://www.chinadaily.com.cn/thinktank/2011-02/19/content_12043372.htm
2   According to the World Bank classification, China is an ‘upper middle-income economy’ with complex development needs: http://wdronline.worldbank.org/worldbank/a/

incomelevel & http://data.worldbank.org/country/china
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The state-led economic model is predicated on growth driven mainly by the manufacture of low-end 
exports, investment and by the technology upgrading that comes mainly from the absorption of foreign 
investment. So long as China enjoyed a sizeable trade surplus, attracted significant amounts of foreign 
direct investment (FDI), maintained a closed capital account and retained a high savings rate, funds were 
available to be injected into investment projects. 

It was possible for the state to guide and control this development as state-owned banks channeled 
investment largely to SOEs to carry out state-identified projects. The availability of physical infrastructure 
and technology upgrading projects with easy productivity returns on investment gave huge impetus to 
growth, but has led to an over-reliance upon the contribution of fixed capital formation to gross domestic 
product (GDP) growth.

As a result of the structure of China’s economy, an interests system has developed that leads to further 
inequality and favourable treatment. SOEs receive regulatory and procurement advantages, abundant 
supplies of cheap energy and raw materials, as well as favourable administrative price controls. Along 
with the technology transfer that has been demanded for foreign enterprises’ access to the market, these 
conditions have allowed for large-scale state-led development and the formation of companies with giant 
economies of scale that can compete with low prices. At the same time, a financial system has developed 
to both support and prop up this model, in particular through controlled interest rates on deposits and 
loans that have effectively allowed household savings to fund SOEs through cheap financing and other 
forms of subsidies to the detriment of domestic demand and consumption.

Most private-owned enterprises -- in particular small and medium-sized enterprises (SMEs) -- are 
provided less access than SOEs and discriminated against in the Chinese marketplace. This is most 
marked in restricted or outright closed market access conditions in various sectors, most notably in 
administrative monopoly public goods sectors and in strategic or pillar industries; and by a lack of access 
to financing that has led to evidence of large-scale risky shadow banking with capital often provided by 
SOEs.

Foreign-invested enterprises suffer from the same examples of unequal treatment as private domestic 
companies, but are additionally restricted market access in an even greater number of sectors owing 
to joint venture and licensing requirements as well as claims to national security, causing massive 
asymmetry in market access conditions for FIEs between the EU and China. Recent Chinese government 
pronouncements aim to encourage more private investment in sectors currently dominated by state-
owned entities, but concerns persist that the government’s definition of ‘private capital’ only covers capital 
from domestic private enterprises, not capital from partly or wholly foreign-invested companies.3 Foreign-
invested enterprises are also frequently forced to transfer technology in return for market access, are less 
able to qualify for subsidies, R&D funds and public procurement contracts, and are frequently unable to 
even take part in standards-drafting processes.4

…but is no longer feasible to support a second prolonged period of sustained growth.

The underlying factors that allowed this model to function are quickly diminishing. The supply of cheap 

3  The Chinese term for ‘private capital’ used in the official documents is minjian ziben （民间资本）. The European Chamber requested a meeting with MOFCOM’s Foreign 
Investment Administration Department to discuss the Chinese government’s recent guidelines on encouraging private investment, but was told that a meeting could not be 
granted on this topic as such pronouncements to encourage private investment (minjian ziben) are ‘completely unconnected’ with foreign investment.

4   In the Executive Summary of the Position Paper 2011-2012, the European Chamber provided 10 major examples of discriminatory concerns. Although 8 of these 10 concerns 
still persist, the European Chamber welcomes the removal of equity restrictions on foreign investment for e-vehicle components in the release of the Foreign Investment 
Catalogue, as well as the approval of long-awaited Interim Computer Reservation Systems regulations that will allow some market access for foreign CRS providers.
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and young labour is declining as China is quickly losing its demographic dividend and calls for a better 
distribution of the fruits of its 30 years of impressive growth are driving increases in the wages of China’s 
workers. There is steep downward pressure on China’s trade surplus due to thinning external demand 
from the downturn in the world’s major markets and increasing internal consumption. The global economic 
crisis has also contributed to a decline in foreign direct investment as greater caution is being exercised 
in weighing up returns on investment in a speedily maturing marketplace that lacks a corresponding 
maturation of the regulatory and market access environment for private and foreign enterprises. 

As these supporting factors disappear, the current economic growth model has begun to show its 
deficiencies. The inequality which served growth so well during catch up is leading to inefficiency, low-
productivity and a lack of innovation. 

Due to an over-reliance on the contribution of state-controlled investment to GDP, many sectors favoured 
under the current model are exhibiting over-capacity and signs of bubbles. Inefficient utilisation of 
capital has led to significant debt and contingent liabilities both at the local level and of SOEs and it 
is questionable whether the favorable treatment that many SOEs have enjoyed, in particular those in 
administrative monopoly sectors, has prepared them to speedily adapt and innovate in parallel to the 
maturation of the marketplace. Industrial and manufacturing growth is also slowing. Following the stimulus 
package of 2008 that was heavily channeled to SOEs, China is no longer ready to face risks of high 
inflation and to sustain waste and risk vastly increasing debt and the ratio of non-performing loans through 
a continued reliance upon state-led investment. 

Some consolidated SOEs, in particular those in sectors more open to competition, have developed strong 
corporate management structures and modern business approaches and are thus able to compete globally in 
terms of quality and branding. Nevertheless, once favourably provided costs and subsidies are factored into 
estimations, Chinese central-level SOEs are still on average estimated to produce negative returns on equity;5 
and total factor profitability growth of SOEs has been just a fraction of private industry since opening up.6 As 
further pressures on total factor productivity will result from overcapitalisation and reaching the technology 
frontier, a continued over-reliance on fixed-asset investment will lead to slowed growth and will thus jeopardise 
China’s opportunity to avoid the middle-income trap and attain developed market status.
 
A speedy rebalancing and a new model suited to prevailing macro-economic conditions that puts 
economic efficiency ahead of growth is required. 

The required growth model for a second period of sustained growth…

…has been identified

China still has great resources to stimulate growth. There is massive potential for new growth to come 
from further productivity gains from industrial upgrading, relocation of manufacturing to central and western 
regions, stimulating domestic consumption, developing the tertiary sector and advanced technology 
manufacturing, as well as from competing in global marketplaces through overseas investment. At the 
same time, there is a continued need for investment projects, including in social housing, the development 
of healthcare and education facilities, as well as urbanisation and corresponding infrastructure 
development that poses both great opportunities and challenges for China’s development. 

5   The Nature, Performance and Reform of State-owned Enterprises, The Unirule Institute of Economics
6  China 2030: Building a Modern, Harmonious, and Creative High-Income Society, the World Bank and the Development Research Center of the State Council, the People’s 

Republic of China
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Reform and opening up was identified as the driving force of the 12th Five-Year Plan to rebalance the 
economy more towards domestic consumption, industrial upgrading and more services-led value-added 
and sustainable growth. 

China in many important regards is well-positioned to realise this new economic growth model that is 
needed to transition into a high income society. The many years of investment spending have led to the 
development of high-quality physical infrastructure and strong industrial technology. Most important is 
human capital. China has improved its educational base, including in sciences and engineering, during 
the process of development. Given the right conditions, China’s private industry would be well able to fully 
unleash its entrepreneurial and innovative potential. 

…but necessary reforms are not happening.

Incremental and piecemeal reforms must give way to urgent and comprehensive reform. This requires 
altering the status quo and must therefore touch upon the vested interests of those that benefit most from 
the state-led investment model and address the structural conditions that lead to the favourable treatment 
that SOEs have long enjoyed. As Vice Premier Li Keqiang stated, reform and opening up must ‘continue 
to lead the way in removing the institutional obstacles that hamper the shift of the growth model’.7 The 
state must retreat, and the private must advance.

To rebalance the economy, rising costs need to be offset to drive income and consumption growth. As 
deindustrialisation is needed at the lowest-end of the value chain due to increased labour costs, there 
must be an accompanying generation of high value-added products and services. Innovation is the key to 
this process and competition is critical to innovation. 

Time is of the essence and European companies can be a catalyst to accelerate this process. European 
industry has committed to China and is willing to further invest, but in times of economic difficulty and 
constrained markets, the need for equitable treatment that provides fair opportunity for sustainable returns 
on investment becomes a much greater consideration when weighing up investments. The advanced, 
high-tech and green technologies and services of European companies not only provide better choice 
and value for Chinese consumers, European industry investment also leads to a willing transfer of skills, 
technologies and processes to Chinese companies. Most importantly, however, is the enhancement of 
international competition in the Chinese marketplace.

Equal access is required.
China needs to create the conditions whereby the most innovative, productive and efficient companies will 
prevail. At its core, this requires providing equal conditions to all actors, whether state-owned or private, 
or whether Chinese or foreign-invested.

In order to rebalance the economy and bring about the new growth model, China should provide equal 
access to:

1.  Markets
2.  Procurement
3.  Treatment Under the Law
4.  Financing and Subsidies
5.  Technology Innovation

7   Li Keqiang's Speech at the Opening Ceremony of the Boao Forum, http://english.gov.cn/2012-04/03/content_2106213_2.htm
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1. Access to Markets
Market access has long been the major concern of European business in China. China is identified by 
the Organisation for Economic Co-operation and Development (OECD) as having the most restrictive 
regime for foreign investment in all of the G20.8 Access barriers still exist to China’s expanding 
internal marketplace and Chinese companies increasingly compete on a level footing in the European 
marketplace. This growing asymmetry makes the importance of fair market access in China even more 
critical.

Approximately one half of European Chamber member companies asserted that they lost out on business 
opportunities due to market access and regulatory barriers in the annual Business Confidence Survey 
2012. Market access barriers in China are various in form and include wholly protected sectors, limits 
on equity ownership that necessitate joint venture models of operation and forced technology transfer, 
licensing requirements to enter sectors that FIEs cannot attain, frequent restrictions due to claims of 
national security, as well as less direct or more opaque market access barriers including standardisation 
practices and public procurement practices.9 
 
China’s approach to foreign investment is conceived in a fundamentally anachronistic and outdated 
mindset. Rather than commencing from the premise that foreign investment and healthy competition in 
an open marketplace brings positive impacts in and of itself, China places conditionality on the opening 
of markets to foreign investment. This is reflected in the piecemeal opening of markets and control of 
foreign investment in the ‘Foreign Investment Industrial Guidance Catalogue’. The Catalogue retains a 
fundamental distinction between domestically-invested and foreign-invested industry and attempts to 
prescriptively lay out conditions for the acceptance of foreign investment only where it is perceived to 
serve clear industrial policies. As China aims to rebalance its economy and move up the value chain, in 
order to realise the greater benefits that foreign investment and healthy competition in the marketplace 
can bring, the Catalogue should be recognised as obsolete and abolished. 

Equal market access and national treatment for FIEs would produce healthy competition, which would 
in turn drive productivity, innovation, economic efficiency and an optimised utilisation of capital. Equal 
market access would also allow the Chinese consumer to benefit from the best and most value-for-
money advanced and green products and services available on the global marketplace. It would bring 
greater levels of capital, tax and jobs through FDI and private investment; as well as a transfer of leading 
skills, technologies and processes. Through bringing more transparency it would also lessen the risk of 
corruption. Other benefits of increased market access include increases in safety and quality standards, 
improvements to environmental conditions and reductions in CO2 emissions, as well as boosting domestic 
consumption in China.

Market access is most heavily restricted in sectors that can be argued to be supplying public goods and 
in other strategic and pillar industries that are often characterised by administrative monopolies. Due to 
favourable treatment and a lack of real accountability, SOEs in these industries operate outside normal 
market conditions without strong incentives to be productive, efficient and innovative. It is in these sectors 
where there is frequently waste, over-capacity, under-utilisation of capital and debt. In these conditions, 
the argument that protected SOEs are best suited to serving public interests does not hold true.

8  The OECD FDI Regulatory Restrictiveness Index (FDI Index), www.oecd.org/investment/index. The FDI Index measures statutory restrictions on foreign direct investment 
in 55 countries, including all OECD and G20 countries.  China is ranked as having the most restrictive FDI climate of all the 55 countries, further demonstrating the 
asymmetry in access conditions between the EU and China.

9  The Working Group chapters in this Position Paper include a number of Key Recommendations that are related to market access issues for European companies. These 
issues are spread throughout various industries and have been denoted in this year’s Position Paper by a red flag. Of the 210 Key Recommendations and Sub-Key 
Recommendations developed in the Working Group papers, 45 are perceived to be clearly related to market access.
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China’s own experience shows the clear benefits that can be brought by privatisation and increasing 
competition in most SOE-dominated sectors. Increasing competition would not only give play to the 
great potential of China’s private industry, it would also force more SOEs to upgrade their governance 
structures, improve transparency, become more globally competitive and provide better, more innovative 
and cheaper products and services. 

The benefits of increasing private investment into monopoly sectors have been recognised by the Chinese 
government in policies such as the '36 Clauses for the Non-State Owned Economy'10 and other recent 
pronouncements from various government bodies.11 However it will not be possible to attract substantial 
private investment into SOEs and SOE projects until true and equal competition between SOEs and 
private – including foreign-industry is realised in these administrative monopoly sectors and favourable 
treatment for SOEs is addressed. Returns on private investment into SOEs and SOE projects can only be 
realised if SOEs are stimulated to become more productive and efficient. 

Strategic and pillar sectors to open to greater market access need to be identified. Both the increased 
efficiency of state capital utilisation as well as the private capital investment injections that would be 
brought by such opening would support the public interest and increase government fiscal budgets. 
This would help sustain growth through relatively high investment spending over the next few years, in 
particular in urbanisation and related infrastructure areas, and allow greater funds to be invested into 
public goods areas that would support and boost consumption, like healthcare and education. 

To bring about equal market access, China should develop an action plan to identify steps for market 
opening, as well as work with partners such as European Union authorities to identify key market access 
barriers. The announced negotiation of a Bilateral Investment Agreement with the EU presents an 
opportunity to actively open sectors to equal competition and to reduce existing asymmetries. 

2. Equal Access to Public Procurement
The European Chamber estimated in the Public Procurement in China study, that China’s public 
procurement market is worth approximately 20% of China’s GDP.12 Based on this calculation method, it is 
estimated that the size of the public procurement market in 2011 was approximately EUR 1.05 trillion.13 

Despite the European public procurement market being very open to Chinese companies, the Chinese 
public procurement market is largely out of bounds for foreign companies. This is mostly owing to China’s 
very limited definition of government procurement in China’s 'Government Procurement Law' (GPL), 
which does not include the vast proportion of public procurement projects tendered by public entities and 
SOEs that are of public interest and/or use public funds. Most infrastructure and public works projects are 
included under the 'Tendering and Bidding Law' (BL) and FIEs are routinely excluded from participation. 
For those contracts still accessible, FIEs continue to be discriminated against under both the GPL and BL. 

China promised in its WTO Accession Protocol to join the Government Procurement Agreement ‘as soon 
as possible’ after WTO accession. However, nearly 11 years following China’s entry, China has yet to 

10 The ‘36 clauses for the Non-State Owned Economy’ were first issued in February of 2005 to promote private enterprises through various policies and by providing them with 
equal market entry opportunities with their state-owned counterparts. The document was revised in 2010 to help boost private investment in state-dominated sectors.

11 Including the State Council, the National Development and Reform Commission, the Ministry of Railways, the China Securities Regulatory Commission and the China 
Banking Regulatory Commission

12 Public Procurement Study: European Business Experiences Competing for Public Contracts in China http://www.europeanchamber.com.cn/en/chamber-publications
13 According to the National Bureau of Statistics of China, the gross domestic product (GDP) of China was CNY 47.2 trillion in 2011, http://www.stats.gov.cn/english/

newsandcomingevents/t20120117_402779577.htm. The conversion rate used was based on the average exchange rate for 2011 from the China Foreign Exchange Trade 
System, http://www.chinamoney.com.cn/fe/Channel/17383 
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submit an offer which comes close to being acceptable in terms of scope and thresholds. In November 
2011, China submitted a third offer to the WTO. Although a minor improvement on the second offer, 
coverage is still highly disappointing and does not reflect the public procurement reality that the vast 
proportion of China’s public procurement is carried out at local levels and through projects implemented 
by SOEs and financed with public money. The total coverage of China's most recent GPA offer is 
estimated to be a tiny fraction of China’s total public procurement market.14 This is asymmetrical to the 
practice in the EU where approximately 85% of the EU’s public procurement market is opened in the GPA 
to third countries; and in practice even more.

China still has room for a large number of investment projects, in particular in urbanisation-related 
infrastructure areas in western and central regions, in the construction of social housing and in the 
development of healthcare and education facilities. As productivity returns on investment become much 
more difficult, China has a clear interest to speedily enact reforms in the public procurement process to 
open up infrastructure projects to all players and to attract private investment to mitigate local government 
contingent liability risks.

Consumers stand to benefit the most from transparent public procurement opened to all players. 
Increased competition in the public procurement marketplace provides greater choice and quality at lower 
total life-cycle cost. A more efficient allocation of public capital and the attraction of private capital into 
public projects would save Chinese taxpayers billions of Euros per year that could instead be invested 
in social welfare schemes and other public goods that would support domestic consumption spending. 
Furthermore, transparent and equal public procurement improves open governance and inhibits waste 
through decreasing the potential for corruption and by opening the project identification process to greater 
scrutiny for its benefit and likely returns on equity. 

China will undertake a massive process of urbanisation in the coming years. The scale of rural-to-urban 
migration will bring many opportunities to China, as well as challenges. European industry has the 
experience, technology and know-how to support the overall sustainability of China’s urbanisation course, 
but is currently restricted the access required to help tackle the real issues that China faces across 
various urbanisation-related fields, including energy, utilities, transport and construction. 

To improve public procurement, the Chinese government should issue a comprehensive GPA offer 
that includes local governments and SOE projects financed with state money. Policy-makers should 
encourage more public-private partnerships, ensure transparency throughout the bidding and reward 
processes, give equal treatment to all bidders irrespective of their capital or ownership structure and total 
life-cycle cost, rather than merely price and quality, should be considered the ultimate selection criterion.

14 The European Chamber estimates that the scope of government procurement under the GPL covers just 12% of China’s total public procurement market, with the remaining 
88% falling under the BL. As the GPA offer generally mirrors the scope of the GPL, yet its coverage is further limited to mostly central level government agencies, the 
total coverage of the GPA can be estimated to be just a small fraction of the 12% of China’s total public procurement market that is covered by the GPL. See the Public 
Procurement Working Group Position Paper. The EU’s definition of public procurement, which is opened to bidding, is therefore equivalent to the scope of China’s GPL plus 
BL.
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Asymmetry in Market Access and Public Procurement

Whether China will overcome its many vested interests to increase market access in key sectors is the question 
at the heart of the EU-China relationship.

China has demonstrated that in basically all sectors of the economy it is now able to compete with mature 
multinational companies, including in mature global markets like the EU. Chinese industry is no longer regarded 
as a bastion of low-end manufacturing; in many advanced and high-tech sectors it is regarded as the most 
dangerous competitor for European companies. 

This rise in competitiveness is largely due to the technology transfer that has been brought into China through 
investments made by foreign companies based on prospects of a fair and equitable marketplace in China. It has 
also been bolstered by practices not in line with China’s WTO commitments, including discriminatory subsidies, 
remaining export quotas, licensing difficulties and equity restrictions that China argued were necessary to 
protect domestic industries upon opening. These have together led to the formation of companies with massive 
economies of scale and an ability to compete with low prices. 

Chinese companies are also increasingly looking to invest in Europe to acquire brands and technology.15 The 
European Chamber, as a proponent of freer trade and investment, welcomes this increase in Chinese investment 
into Europe so long as similar access is granted in China. However, it is this point of asymmetry that is the major 
sticking point for EU-China relations.

Europe remains resiliently open during the crisis. Chinese companies are increasingly entering markets in Europe 
that European enterprises are not allowed to access in China; and are showing their capabilities to bid for major 
participation in infrastructure projects in Europe, while such procurement markets in China remain out of bounds 
to European industry. 

Open markets should be viewed as two-way streets, and systematic market access restrictions and discriminatory 
treatment issues continuously heap pressure on governments to tackle these problems. It is in no-one’s interest 
for this pressure to lead to a closing of markets.

The potential benefits of an open EU-China economic relationship are enormous. Mutual opening of markets 
would bring about increased competition and would lead to increased efficiencies and innovation and greater 
economic development, ultimately to the benefit of the consumers. 

3. Access to Treatment Under the Law
The development of China’s legal and regulatory system has been a significant element of China’s 
reform since 1978. It has also been a decisive factor behind China’s impressive economic performance. 
However, while the past decade has witnessed strong economic growth, China failed to capitalise on 
the favourable economic environment by implementing reforms to establish greater rule of law, which is 
imperative for rebalancing, building a harmonious society, promoting private industry and for breeding 
innovation. 

Calls for strengthening rule of law and regulatory transparency in China’s business environment have 
grown stronger over the last year. In the annual Business Confidence Survey, European Chamber 

15 Chinese annual outbound direct investment to Europe tripled from 2006 to 2009 and tripled again in 2011 to $10 billion (EUR 7.18 billion). Moreover, it is expected that 
Chinese direct investment to Europe could amount to $250 billion to $500 billion (EUR 179.5 billion to EUR 359 billion) over the next ten years. China Invests in Europe: 
Patterns, Impacts and Policy Implications. Rhodium Group, Thilo Hanemann and Daniel H. Rosen, June 2012. The conversion rate used was based on the average 
exchange rate for 2011 from the China Foreign Exchange Trade System, http://www.chinamoney.com.cn/fe/Channel/17383
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members have identified ‘discretionary enforcement of broadly drafted laws and regulations’ for five 
consecutive years as being the utmost obstacle to China’s future economic performance;16 and increasing 
‘rule of law/transparent policy-making and implementation’ as being potentially the most significant driver 
of China’s economy in the future. 

Predictability in the enforcement of the legal system is essential for a stable business environment in 
a modern economy. As the Chinese economy inevitably moves towards even greater market economy 
principles, the need for a robust and predictable legal environment to serve fair market-based competition 
and wider societal interests becomes stronger. Impetus to strengthening rule of law and transparency in 
the legal system is the only way to ensure that all types of businesses comply with laws, which ipso facto 
serve China’s broader interests.

The possibility for the state to intervene in the economy, owing mainly to a lack of power and 
independence of the judiciary, has led to a situation in China whereby the interests of the legal system 
at local levels have become intertwined with the economic interests of the major participants in China’s 
state-led economic model that compete against rule of law. 

Strengthening rule of law in all aspects of business will serve to protect fair competition by ensuring 
that all companies operate within the same legal environment. Only under these conditions will it be 
possible to ensure that the drivers of productivity, efficiency and innovation will win by removing all factors 
extraneous from the functioning of the market. Strengthening rule of law will also serve to protect societal 
interests related to business outputs such as environmental protection and product quality and safety; 
and will help with fostering a greater sense of fairness in society. A predictable, rule-based system is the 
best way to breed innovation not only because it protects fair competition, but also because it safeguards 
investments by protecting intellectual property and by ensuring predictability that the same conditions will 
be met across different locales and sectors.

Transparency and consultation in the legislative process is also necessary to establish a strong, fair and 
inclusive legal system. Consultations with all affected players and reasonable grace periods to adjust 
ahead of significant changes enable companies to plan their business development. European business 
has vast experience in providing input to the drafting of business regulations in the EU and other mature 
markets and is willing to provide assistance wherever possible to the drafting of relevant Chinese 
regulations.

Much progress has been made in recent years by Chinese legislative organs to increase the level of 
fruitful dialogue with European stakeholders; but while the number of consultations has improved in recent 
years the length of time given for consultation has often not. Of the 67 Chinese government calls for 
comment that the European Chamber responded to in 2011 and the first half of 2012 (49 in 2011 and 18 
in the first half of 2012), the average length of time given for comment was just 24.5 days, with the longest 
being 51 days and the shortest just six days.17 

16 Since being given as a survey response option in 2008, ‘Discretionary Enforcement of Broadly Drafted Laws and Regulations’ has been identified by European Chamber 
members for each of the five consecutive years as the most significant regulatory obstacle when doing business in China. European Chamber’s annual Business Confidence 
Surveys 2008-2012. http://www.europeanchamber.com.cn/en/chamber-publications

17 The average amount of time (24.52 days) overstates the real average. Firstly, all days are counted in the calculation, not just working days. Also, on many occasions the 
date the consultation is uploaded to the official government website differs from the date stated in the call on the website. As the European Chamber has not tracked this 
information, the average length of time calculated is based on the government stated amount of time allotted. However, of the 18 calls for comments responded to in H1 
2012, the European Chamber has observed that the upload dates of at least 6 do not correspond to the stated dates, in each occasion providing less time to comment than 
stated. For example, the commencement date for consultation on the ‘12th Five-Year Plan Energy-Efficiency Construction Special Plan’ released by the Ministry of Housing 
and Urban-Rural Development is stated as January 9th 2012, with the deadline for comments given as February 7th 2012. For calculation purposes, the European Chamber 
used the figure of 30 days, when in actuality the consultation was uploaded on February 1st 2012, giving just 7 days.
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The European Chamber welcomes the 'Provisional Measures on Soliciting Public Opinion on Laws and 
Regulations' issued by the Legislative Affairs Office of the State Council in May 2012 which states that 
the consultation period for draft legislation and regulation should not be less than 30 days. Although still 
not in alignment with international practice that stipulates at least eight weeks of public consultation,18 
this should be regarded as a step in the right direction so long as all Chinese regulatory organs follow the 
provisions laid out in the legislation.

4. Access to Finance and Subsidies 
China’s financial system has developed to support the state-led investment economic model. Despite 
steady reforms, China’s commercial banking system is still tied to the state and China’s banks have yet to 
be incentivised to become the ‘real banks’ that Deng Xiaoping envisaged.19

The regulated banking system in China allows the state to direct the flow of capital. At the same time, 
the banking system is able to issue cheap loans due mainly to low fixed interest rates for savings and 
borrowing which effectively allows capital deposited mostly in household savings to be transferred in a 
subsidised form to mainly SOE borrowers.20 

During catch-up and the transition from a low to middle-income economy, this model is well-suited to 
stimulating growth because it allows SOEs to engage in state-identified infrastructure and technology 
upgrading. However, when productivity returns on investment are not as simple as during catch-up owing 
to a higher base level of infrastructure and production capacity, this state model of financing becomes 
unfeasible as it negates proper assessment of credit risk and leads to wasteful capital utilisation. China is 
now at this stage.

Low interest rates and subsidies make it difficult to determine returns on investment. It is possible 
for SOEs to report profits, yet much evidence shows that SOEs are actually destroying wealth once 
the values of repressed rates and other subsidies ultimately coming from the household sector are 
discounted.21 The incentives that have developed around this system also encourage over-investment. 
The GDP growth and other immediate returns including employment and seeming productivity growth 
are powerful incentives for local governments that are able with SOEs to influence bank lending at local 
levels, while transferring risk into debt expiring in the future that banks know will ultimately be rolled over 
by the state.

China needs to speedily develop and implement plans to allow a liberalisation of interest rates to 
incentivise efficient capital lending. At its core, Chinese banks need to be forced to properly evaluate 
investment returns on projects and to direct capital to the drivers of efficiency, productivity and innovation. 
This would equalise access to finance for domestic private industry, SMEs and FIEs who have been 
mostly restricted from accessing the cheap subsidised capital from repressed interest rates.22 23 A better 
allocation of capital would stop waste and the build-up of bad debt and would drive value-added growth 
and innovation, including from SOEs, as well as encourage private investment into China’s development 

18 The WTO recommends a 60 day (8 weeks 4 days) consultation period for standards: WTO Uruguay Round Agreement, Agreement on Technical Barriers to Trade, Annex 3, 
Article L. China committed to give “a reasonable period for comment” (Accession Protocol, Part 1, Section 2 (C) 2). From 1 January 2012, the European Commission has 
given citizens, businesses and non-governmental organisations at least 12 weeks to comment on plans for new policies and legislation, compared to 8 weeks previously, 
demonstrating an increasing asymmetry in legislative consultation practices between the EU and China. http://europa.eu/rapid/pressReleasesAction.do?reference=IP/12/1&f
ormat=HTML&aged=0&language=EN&guiLanguage=en

19 Selected Works of Deng Xiaoping, Volume III: Corporate and Financial Reforms, People’s Daily. http://cpc.people.com.cn/GB/64184/64185/66612/4488744.html
20 China Macroeconomic Research Center, Peking University, China: Financial Reform in China: Progresses and Challenges. First Draft: 29 November 2010
21 The Nature, Performance and Reform of State-owned Enterprises, The Unirule Institute of Economics
22 Oriental Patron, China Alternative Financing Industry, January 2011
23 In April 2012, Wen Jiabao publicly stated that the monopoly of Chinese state-owned banks needs to be broken up to better serve the financing needs of private companies.
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and help redistribute wealth from corporate state entities to the public, thus narrowing income inequality 
and helping raise domestic consumption levels. A more competitive spread between lending and deposit 
rates would also incentivise banks to develop non lending-related income and thus enhance their portfolio 
of activities and their global competitiveness.

In addition to subsidised lending rates, industrial policies lead China to offer a large number of subsidies to 
industry players in a wide number of sectors that are again disproportionately afforded to SOEs. Subsidies 
come in many forms and include taxation incentives as well as preferable rent, power and land prices. 
Although some forms of subsidies may have merit,24 as a proponent of freer, healthy and fair markets, the 
European Chamber generally discourages the use of subsidies because they serve to distort the market 
and discriminate against all players that are not recipients, thus reducing the benefits of healthy and fair 
competition.

As long as such subsidies exist, it is imperative that fair and equal access is granted to all invested 
enterprises on the basis of national treatment, yet the European Chamber’s Business Confidence Survey 
2011 identified access to subsidies as a comparative disadvantage vis-à-vis Chinese domestic firms.25 26

In order to ensure a level playing field in this arena and to assuage potential movements of partner 
markets to apply countervailing duties, China should publish the amount of all subsidies available, 
application criteria and the results of which firms are successfully granted access.

5. Access to Technology Innovation 
China is nearing the technology frontier. This necessitates a shift to a new development model and a 
move up the value chain as the productivity returns from acquiring and applying foreign technology 
diminish. Although China possesses great innovative potential it still lags behind many developed 
countries in terms of technological innovation, let alone cutting-edge technological innovation. 

As explained in this Position Paper and as discussed in-depth in the European Chamber’s publication on 
patent quality and its impact on innovation in China,27 a variety of Chinese policies and practices intended 
to stimulate innovation deserve significant improvement. A shift in policy that would better stimulate 
technological innovation in China includes, among other issues, making standardisation approaches 
less discriminatory, improving the IPR protection environment, curtailing forced technology transfer in 
exchange for market access, opening up more financial innovation incentives to FIEs, and relaxing price 
controls.

Discriminatory standardisation policies

Discriminatory standardisation policies are one of the most significant issues mentioned in this Position 
Paper in terms of inhibiting the transfer of technology to China and the development of technology in 
China. China has fallen short of its goals to adopt international standards due to a growing tendency 
for Chinese national and industry standards to be based on delayed, incomplete or slightly altered 
internationally established and accepted standards. There is also a worrying tendency to adopt deviating 

24  An incubation subsidy in a societal goods sector intended to provide a kick start to the industry would be an example of a subsidy with merit.
25 In this regard, the European Chamber welcomes the recent announcement in April 2012 of the removal of restrictions on foreign-invested enterprises in the application 

requirements for participation in the Chinese National Significant Science & Technology Projects and 863 Projects by the Ministry of Industry and Information Technology and 
the Ministry of Science and Technology.

26 http://www.europeanchamber.com.cn/en/chamber-publications. China does not publish a list of all the available subsidies and the recipients. As such, the Chamber must rely 
upon surveyed information that points to subsidies being unevenly and injuriously provided to Chinese domestic companies over foreign-owned enterprises.

27 Dulling the Cutting-Edge: Unaddressed Patent Quality Barriers and their Impact on Innovation in China. Prud’homme, Dan (2012), European Union Chamber of Commerce in 
China. http://www.europeanchamber.com.cn/en/chamber-publications
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standards, often through discriminatory policies intended to build such standards in an ill-devised attempt 
to encourage indigenous innovation. 

Although China set an adoption rate target for internationally accepted standards of 85% by 2010, this 
was assessed by Chinese authorities to still be below 80% in 2011.28 As this refers to the rate of adopted 
international standard clauses in Chinese national standards, the rate of complete adoption of global 
standards is much lower. By using the most common calculation method,29 the European Chamber 
estimates the number of national standards that are identical to internationally established and accepted 
standards to be as low as 40%. 

Chinese Standardisation Development Organisations that develop industry and provincial standards 
routinely discriminate against FIEs, their subsidiaries and joint ventures by barring them from full and 
effective participation in the standardisation process, including within patent pools. Although these 
standards are frequently classified as voluntary and thus not required to be notified to the WTO Technical 
Barriers to Trade Committee, they are often mandated within certification schemes.

The development of diverging standards will, contrary to intentions, actually serve to hinder indigenous 
innovation as it risks isolating China’s research and development and consumers from the benefits 
of global markets, technologies and networks. Together with creating barriers to the international 
harmonisation of standards, this will create difficulties for Chinese products to both enter and compete on 
the global market.

Inadequate IPR protection

An issue of cross-cutting importance, improved IPR protection is essential for stimulating technological 
innovation in China. In the European Chamber’s Business Confidence Survey 2012, 81% of respondents 
rated China’s enforcement of IPR laws and regulations as inadequate. Although recent Chinese 
government IPR campaigns have in many regards improved IPR enforcement, there are still instances of 
discrimination against FIEs. More importantly, the general IPR environment is still not best conducive to 
encourage confidence for companies to invest time, effort and resources into innovation. It is important 
that the Chinese government continue to foster a more predictable, equal and reliable enforcement 
environment. 

Forced technology transfer

On many occasions, unreasonable technology transfer requirements are set as preconditions for any 
type of access to the Chinese market. Such forced technology transfer is not conducive to technological 
innovation. Minister of Commerce, Chen Deming’s statement in February 2012 that technology transfer 
should be independently decided by businesses and not be used by the Chinese government as a 
precondition for market access was therefore welcomed by the European Chamber as a positive 
development.30 EU industry is frustrated by the raw deals of having to form joint ventures with Chinese 
companies, in particular SOEs, whereby unreasonable technology licensing requirements are required 
in return for any type of market access. Such requirements actually work against the development of 

28 The target of 85% was included in the Standardisation Administration of China ‘Notice on the Reporting of Working Summary for The Adoption of International Standards and 
Advanced Foreign Standards. In a speech by Mr. Pu Changcheng, Vice Director of AQSIQ on 7th March 2012 it was acknowledged that the adoption rate was still below 80%.

29 The calculation is based on the number of national standards (GB, GB/T, GB/Z) that are listed as an identical adoption (IDT) of a corresponding international standard. Based 
on information from the Standardisation Administration of China database of national standards, as of December 2011, the total number of national standards total 27,208, of 
which 10,859 are listed as IDT. 

30 Technology transfer not precondition for market access, http://english.peopledaily.com.cn/90778/7725409.html
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innovative indigenous technologies as evidence shows that European cutting-edge innovation-intensive 
operations do not generally agree to these raw deals and that these policies actually serve to deter 
enterprises from contributing valuable technological knowledge in Chinese operations.31

Discriminatory financial incentives

China has set forth a wide range of financial incentives to boost technological innovation; however some 
of these are discriminatory or otherwise closed to FIEs. This causes asymmetry in terms of access to 
technology innovation financial incentives as most initiatives are non-discriminatory in the European Union 
and are generally open to applications from all companies, including Chinese companies. Such openness 
is regarded as beneficial for both the EU and China. Europe recognises that innovation and productivity 
in research is best fostered in an open R&D environment that facilitates collaboration, cooperation and 
cross-fertilisation of research ideas between a variety of different stakeholders. Innovation programs 
and R&D funds which are supported by state capital should be open to all companies legally invested 
in China. This would create the condition for cooperation between Chinese and foreign entities and thus 
help stimulate innovation and the creation of globally competitive brands and products. 

Strict pricing controls

Pricing is important in determining the selection of technologies. Since WTO accession, China has 
gradually tended to reduce the number of products and services subject to administrative price controls 
and government guidance pricing. However, the last year has witnessed the imposition of various new 
price control measures.32 In some of these areas, the controls could have the effect of providing protection 
to domestic industry, while in others the effect of the price controls could be to price those higher quality 
and more innovative products, which European products tend to be, out of the marketplace.

Moving ahead

To stimulate innovation, policy focus should serve to provide the market conditions of fair and equal 
competition and to assist private sector development. FIEs should be recognised as an essential partner 
and player in the drive to stimulate Chinese indigenous innovation of cutting edge technology, rather than 
pushing industrial policies that discriminate against FIEs.

European companies are already the largest contributors of technology to China, with 36,730 items of 
technology worth EUR 100 billion of contract value having already been transferred by September 2011;33 
however, European companies would bring more technology to China and, importantly, develop more 
technology in China if the business environment was made less discriminatory. With a more business-
friendly environment, not only would European technology transfers increase to China-based entities, but 
China would be further transformed into a place where European companies, in partnership with Chinese 
entities, would innovate and build new technologies.

31 Dulling the Cutting-Edge: Unaddressed Patent Quality Barriers and their Impact on Innovation in China. Prud’homme, Dan (2012), European Union Chamber of Commerce 
in China. http://www.europeanchamber.com.cn/en/chamber-publications

32 There has been a tendency towards a greater weighting of price in public procurement tendering in recent years and attempts to control price as part of China’s healthcare 
reform have led to price controls in both the medical devices and pharmaceuticals sectors in recent years. Such measures work against innovation and may impede the 
introduction of cutting-edge and potentially life-saving technology into the Chinese marketplace.

33 Remarks by H.E. Ambassador Song Zhe at the Luncheon Hosted by the European Union Chamber of Commerce in China, http://big5.fmprc.gov.cn/gate/big5/www.fmprc.gov.
cn/ce/cebe/eng/sthd/t860978.htm 2011/09/21. The original figure was quoted in USD. The currency conversion rate used was based on the average exchange rate for 2011 
from the China Foreign Exchange Trade System, http://www.chinamoney.com.cn/fe/Channel/17383. 
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European Union Policy-Makers Should Develop a Pan-EU Trade and Investment Strategy with 
China that Places Access at its Core …34

As China continues to move up the value chain, its industry is becoming in many regards the major 
competitor of EU companies, not only in China, but also in European and global markets. At the same 
time, China’s internal marketplace has contributed more to global growth in recent years than any other 
global market. For this reason, and for its sheer size, succeeding in the Chinese marketplace has become 
more important than ever before. Due to the massive amount of technology and skill transfer that has 
occurred over the last decade from foreign direct investment, the argument that China still needs to 
protect some of its industries no longer holds true. 

The European Union has long engaged with China under the assumption that China would gradually 
reciprocate its own liberalisation. The European Chamber believes that the EU is still correct in 
maintaining that Europe’s open investment regime remains the strongest argument to attain similar access 
abroad. However, as China maintains deep asymmetries by continuing to restrict access in all the areas 
outlined in this Executive Position Paper, Europe must develop an alternative strategy that places market 
access and China’s investment environment at its core and which focuses on concrete achievables as 
well as joint agreements. China must be engaged to close the relative gap in access rather than allow 
mounting pressures in member state constituencies to compel the EU to close the gap themselves. 

1) …through Taking Responsibility to Speak with One Voice 
While the European Chamber recognises that the European Commission has endeavoured to develop 
a harmonised trade and investment policy towards China, the effectiveness of EU trade and investment 
policy continues to be undermined by fragmentation and economic short-termism. It is imperative that the 
various actors in Europe present an effective, strong and resolute voice to Chinese counterparts.

Member state representatives should firstly engage with European Union officials to  together develop a 
unified and coherent strategy with China that identifies common objectives and priorities. Commencing 
from the already identified barriers in the Market Access Database, European officials should agree upon 
a list of priority issues on which to engage and cooperate with China to pursue opening. Recognising that 
Member states have a responsibility to ensure that all high-level communication with Chinese officials is 
consistent, such messaging should be considered binding, as should the need for communication with 
European Commission authorities prior to and following high-level meetings with Chinese officials that 
could touch upon trade and investment relations.

2) …through Requiring Compliance to the Rules of the Multilateral Trading System 
The benefits of liberalisation and regulatory and standardisation convergence at the multilateral level 
should continuously be advocated as being of the uppermost importance. China’s development would 
not have been possible were it not for the predictable rules of the WTO. To safeguard the benefits that 
WTO membership brings to all its signatories, it is necessary that its multilateral trade rules continue 
to be followed. In this regard the EU, and indeed China, should not hesitate to engage in constructive 
and specific dialogue and ultimately turn to the WTO to resolve issues where there is evidence of non-
compliance, nor be deterred from imposing safeguard measures by potential reflexive countermeasures. 

3) …through Pursuing a Comprehensive Bilateral Investment Agreement with China
The European Chamber welcomes the EU-China Joint Communiqué on the occasion of the EU-China 

34 Whilst the recommendations in this paper are primarily aimed at PRC governmental authorities, the European Union Chamber of Commerce in China also offers the below 
recommendations to European Union authorities and individual European member state authorities.
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Summit to work together to pursue a ‘rich in substance EU-China investment agreement’. Negotiations 
offer an opportunity for the second largest economic partnership in the world to both promote and protect 
investment. Such an agreement must take into account investment realities and must therefore cover 
market access barriers within a wide range of industry sectors. The European Commission should pursue 
a comprehensive yet realistic agreement covering both post-establishment and pre-establishment national 
treatment, which would in the long term be beneficial to the economies of both China and Europe.

4) …through Identifying and Developing Mutually Beneficial Cooperative Projects to show the 
    Benefits of Access
Europe and China have both recently issued medium-term development strategies. These two strategies 
are very similar. At the core of both the EU’s 2020 Strategy and China’s 12th Five-Year Plan is the drive 
for green and sustainable growth based on an innovative economy. As China aims to rebalance its 
economy through increasing domestic consumption, relying less on exports and opening its economy, this 
process will bring the economies of the EU and China closer together and will bring greater synergies and 
opportunities for cooperation in the business relationship, for example in joint R&D projects. 

The EU and China should together identify opportunities for cooperation where the EU can assist China’s 
development path through imparting experience from the lessons of its own development process. The 
EU-China Partnership on Urbanisation is one such example where cooperation could be massively 
beneficial for the overall sustainability of China’s urbanisation course, while also providing opportunities 
for EU business in the process. Such partnerships are not only important for their direct benefits to both 
parties, they can also assist in moulding a more positive image of the EU-China relationship in the eyes of 
the public.
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Working Group Improvements in the Business Environment over the Last Year

Aviation

Computer Reservation Systems regulations to allow limited foreign market access: The Civil 
Aviation Administration of China has approved the long-awaited Interim Computer Reservation 
Systems (CRS) regulations, which will allow limited market access for foreign CRS providers into 5% 
of China’s market, as a first step. This issue has long been highlighted by the European Chamber 
as a key market access barrier and so the regulations are greatly welcomed, although concerns are 
aroused by anti-competitive actions being taken by the incumbent Chinese CRS provider to close the 
market before it is opened by attempting to sign exclusivity contracts with the top 50 travel agencies 
that service the very foreign airline CRS market that CAAC is trying to liberalise. 

Public Procurement

De-linking indigenous innovation policy and government procurement: In November 2011, the 
State Council issued a notice directing all local government entities to remove any mention of linkage 
between indigenous innovation policy and government procurement incentive measures within 
regulatory documents and to stop such implementation by 1st December 2011.

Banking & 
Securities

Steps towards liberalising the financial services sector: There has been a reasonably substantial 
level of progress in the financial services sector since the change in leadership of the financial 
services regulators: 
•    An expansion of quotas for Qualified Foreign Institutional Investors
•   Announcements to increase ownership caps in securities joint ventures and to increase foreign 

debt quotas.
•   Permitting greater private lending to SMEs in Wenzhou and making it easier for overseas 

investment in a pilot project on private financing. 
•    Initiatives to allow greater international use of the Renminbi.
•    Greater experimentation with the issuance of municipal government bonds

Information
Security

CC-IS information security license granted for the first time to a WFOE: A China Compulsory 
Certification for Information Security Products (CC-IS) license was granted for the first time to a 
WFOE in May 2012. In order to gain the CC-IS licence for the smart card, it was firstly necessary to 
attain an Encryption Testing licence from OSCCA. This also represented the first time an Encryption 
Testing license had been granted to a WFOE by OSCCA. This is a strong forward step as it indicates 
that OSCCA has recognised that the core function of smart cards is not encryption. However, the 
process for licensing still precludes foreign-invested semiconductor manufacturers from accessing 
the commercial encryption product marketplace because certification was contingent on a need 
for the chip used on the smart card to be produced by a Chinese semiconductor manufacturer with 
embedded Chinese national encryption algorithms.

Insurance

Opening mandatory third-party liability insurance for motor vehicles to foreign-invested 
insurance companies: Decision 618 of the State Council in March 2012 announced that the market 
for mandatory third-party liability insurance for motor vehicles would be opened to foreign-invested 
insurance companies as of 1st May, 2012. This means that all insurance companies, including foreign 
insurers, will be allowed to sell mandatory minimum coverage for motor vehicles, which represents 
more than 70% of the non-life insurance market. As such, the European Chamber looks forward to 
the release of implementation details.

ICT

Opening national ICT research projects to foreign enterprise participation: In April 2012, 
restrictions were removed on foreign-invested enterprise applications to participate in key national 
ICT research projects, namely the Chinese National Significant Science & Technology Project and 
the 863 Project. The European Chamber welcomes this and hopes that the removal of restrictions 
in project application requirements will allow for increased participation of European-invested 
companies in such projects, ultimately resulting in greater collaboration and productivity in ICT 
research in China.

: The red flags denote key recommendations perceived to be clearly market access related

Table 1: Examples of Improvements in the Business Environment
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Taxation

Pilot projects to replace the Business Tax with a Value-added Tax: There have been strong 
movements towards fully replacing the Business Tax with a Value-added Tax that was announced as 
part of the 12th Five Year Plan. A government-supported VAT reform pilot programme for Shanghai 
that aims at structurally cutting tax on transportation companies was approved in November 2011. 
This was followed by an announcement in July 2012 that the pilot programme will be expanded to 10 
further provinces and cities between 1st August, 2012 and 31st December 2012. Affected companies 
will be taken off the Business Tax rolls and are instead required to pay VAT.

Healthcare 
Equipment

Reducing clinical trial registration requirements for some medical devices: The Notice on the 
‘Catalogue of Exemption of Submission Clinical Trial Documents for Class II Medical Devices (for trial 
implementation)’ was issued by the SFDA on November 2011. The notice provides the foundation 
for certain medical device products to obtain exemptions from clinical trials once the regulation is 
officially issued. 

Legal

Increasing transparency and consistency in the legislative consultation process: The State 
Council Legislative Affairs Office issued provisional measures intended to streamline and improve 
transparency in the consultation process for draft legislation and regulations and to improve public 
participation. Article 6 of these ‘Provisional Measures on Soliciting Public Opinions on Laws and 
Regulations’ establishes that “public consultation for draft regulations should not be less than 30 
days”. Although it is still recommended to extend the public consultation period to at least eight weeks 
in line with international practices, the European Chamber welcomes this as a first step towards 
standardisation of the consultation system and will monitor how these measures are implemented in 
practice. 

Energy

Pilot projects to replace cost-plus natural gas pricing with a net-back pricing regime: NDRC 
announced China’s plan for a new natural gas pricing regime and started pilot trials in Guangdong 
and Guangxi provinces. For domestic onshore pipeline gas and imported pipeline gas, traditional 
cost-plus pricing is replaced by a new regime based on net-back value of natural gas against 
alternative fuels. Shanghai is chosen as the hub, or reference point, for calculating the net-back 
value of gas, from where wellhead price (for domestic onshore pipeline gas) and China border price 
(for imported pipeline gas) is net-backed and the gate price is derived for each province. Based on 
the two pilots, the new pricing regime will be promoted across the country. Compared to previous 
gas pricing reforms which only involved small gradual adjustments, this one is a major step forward 
in streamlining prices along the gas value chain and is in line with the European Chamber's 2010/11 
and 2011/12 Position Paper recommendations.



Executive Position Paper

Section One: Executive Sum
m

ary

21

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

Working Group Deteriorations in the Business Environment over the Last Year

Logistics

Prohibiting foreign investment in domestic express delivery services for letters: Domestic express 
delivery services for letters have been added to the prohibited category in the Foreign Investment 
Catalogue released in December 2011. This places a restriction on the autonomous right of domestic 
clients and consumers to select services and makes it impossible for foreign express delivery companies 
to obtain a level playing field. At the same time, although the China Postal Law stipulates that express 
delivery services for parcels is still open to foreign companies, no foreign company has been granted 
a national domestic parcel express license since the Law was issued in 2009. These examples of 
restrictions for both parcel and letter express delivery services go against the long-term development 
interests of the sector, as well as Chinese efforts to bolster the services sector of the economy.

Public 
Procurement

Lack of determination to open government procurement or join the Government Procurement 
Agreement: More than ten years after joining the WTO, China submitted a second revised GPA offer 
that was extremely limited in scope and included very little coverage underneath the central level 
and none at the local or SOE level, which is where the vast proportion of China’s public procurement 
takes place.  China is expected to submit another GPA offer in 2012, yet the Ministry of Commerce 
has stated openly that China is unlikely to join the GPA this year, and the Ministry of Finance has 
recently issued a statement that central government departments should continue to buy made-in-
China products when implementing government procurement policy.

Private Equity

Disallowance of any money sourced from overseas in private equity funds classified as 
domestic: The National Development and Reform Commission released a ‘reply’ in April 2012 to 
overrule the ‘Shanghai Circular 38’ which regulated a Qualified Foreign Limited Partner pilot program 
that had been previously welcomed as a positive development for encouraging foreign investment. 
Previously, the rules stated that a fund could be classified as being domestic even if up to 5% of the 
fund’s value was sourced from overseas, but ‘the reply’ stipulates that unless 100% of a private-equity 
fund’s money comes from local sources, it will be treated as a foreign fund and therefore subject 
to additional scrutiny and obstacles, thus also raising negative implications for the plan to develop 
Shanghai into an international financial centre.

Pharmaceuticals

Administrative ‘cost plus’ price reductions of pharmaceuticals: Since 1998 the National Development 
and Reform Commission has mandated 28 drug price reductions estimated to have impacted 1,318 types 
of drugs by an average of 21%. The European Chamber is concerned about the recent acceleration of 
this trend and the potential elimination of price differentials between innovative and generic drugs. The 
‘cost-plus’ pricing system implemented does not encourage innovation and has a negative impact on 
drug quality in China, which in turn does not allow the generation of real cost benefits through the 
reduction of overall drug expenditure and keeping more people out of hospital. The implementation of 
the ‘single reimbursement price’ for newly-listed ‘National Reimbursement Drug List’ drugs would also 
mean that local generic drugs may be fully reimbursed while originator drugs may be only partially 
reimbursed, thereby causing an uneven ‘playing field’ and substantially restricting market access for 
more innovative European manufacturers.

Heathcare 
Equipment

Administrative ‘cost plus’ price reductions of medical devices: Medical devices continue to be 
a target of administrative price controls. A tendency to adopt a cost-based approach on pricing and 
tendering leads to a forced price reduction during the tendering process. The cost-plus approach for 
medical devices adopted by the National Development and Reform Commission is not in alignment 
with the development of a market economy and stifles innovation and efficiency. Commoditising 
devices by ignoring value-based pricing and the associated technical training, services and costs 
in applying the devices to patients by a wide range of surgical and procedural means will drive out 
physician and patient choice and stifle innovation and quality. The tendency of using administrative 
measures that stipulate a maximum mark-up from the import price of foreign enterprises and the ex-
factory price of domestic manufacturers will also constitute a market access barrier for European 
manufacturers, and set obstacles to outstanding domestic companies in further development. 

: The red flags denote key recommendations perceived to be clearly market access related

Table 2: Examples of Deteriorations in the Business Environment
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Standardisation

Closed or restricted foreign market access in standardisation processes: The participation 
of foreign-invested enterprises in a number of standards-developing bodies is frequently severely 
constrained, for example many technical committees, particularly common under the Ministry of 
Industry and Information Technology, only grant foreign-invested enterprises observer status and 
therefore no voting rights. In some standardisation activities in sectors including ICT, information 
security and electromagnetic compatibility, participation is not allowed in any form. This exclusion 
directly translates to restricted market access for these enterprises as they are faced with extra 
costs and difficulties in standard conformity. For example, although often introduced to the market as 
voluntary, many such standards go on to be mandated through certification schemes and have had a 
tendency to mandate Chinese proprietary technology in certain sectors. This exclusion can therefore 
also result in potentially reduced customer satisfaction and impediments to innovation.

Automotive

Non-inclusion of foreign brand automobiles in a draft catalogue for government automobile 
procurement: In February 2012, the Ministry of Industry and Information Technology issued a draft 
‘2012 Catalogue of Automobiles for Selection as Official Cars for Party and Government Organs’, in 
which all of the 412 prescribed vehicle models are Chinese independent brands. Foreign brands, and 
foreign brand-vehicles produced in China by Sino-foreign joint venture companies, were not included 
on the list for selection and thus excluded from this large market. 

IPR

Weakened trademark protection: In the last year, there have been two disconcerting developments 
regarding trademark policy in China. In December 2011, the Supreme People’s Court issued an Opinion 
that  legal actions launched by a registered trademark owner against the user of a similar trademark, i.e. 
an infringer, should be dismissed when the infringer has built a reputation of its own, thus allowing the 
infringer to continue. This constitutes an encouragement to infringers and raises serious questions as to 
the compatibility with the Chinese Trademark Law and the TRIPS Agreement. In addition, the 2011 draft 
revision to the ‘Trademark Law’ introduces the concept of ‘local famous trademarks’ in the same article 
relating to ‘well-known trademarks’.  Whereas the ‘well-known trademark’ is a legal concept that provides  
an exceptional protection in favour of certain reputed trademarks , these ‘local famous trademarks’ are an 
‘award’ granted by the local Chinese Administration to help Chinese enterprises promote  their products/
services. Introducing this term in the Trademark Law is therefore a fundamental misconception which 
confuses protection and promotion.

Private Equity

Uncertainty caused by the security review mechanism for domestic M&A: Vagueness in the 
provisions of the Ministry of Commerce on ‘Implementing a Security Review System for Mergers 
and Acquisitions of Domestic Enterprises by Foreign Investors’ that came into effect in September 
2011 poses a risk that such a mechanism could be used to stop investment using claims of national 
security. The scope of the review is ambiguous and so leads to uncertainty and poses a risk of 
uneven implementation as it leaves the decisions of whether a transaction is subject to review or 
should be terminated up to the discretion of regulators. The late-2011 release on the websites of a 
number of provinces of a list of 57 sectors for which it is said the review will apply caused further 
confusion as the list includes some sectors that are in the ‘encouraged’ section of the Foreign 
Investment Catalogue and so would not be expected to be subject to the security review mechanism.

Human 
Resources

Implementation difficulties and continued uncertainties for foreign employee contributions to 
China’s social security system:  ‘Several Rules for Implementing the New Social Insurance Law’, 
released by the Ministry of Human Resources and Social Security, became effective 15th October, 
2011. This date marked the commencement for the contribution of foreigners to the five mandatory 
social insurance schemes in China. Despite this, a large number of local Human Resources and Social 
Security Bureaus did not release implementation and registration requirements for many months 
afterwards, meaning that it was not possible to enjoy social insurance benefits despite being required 
to pay contributions. In addition, the new policy on social insurance for foreigners remains unclear in 
many regards, including in terms of rules for accessing pension and unemployment benefits, deadlines 
for decisions to uphold or refund payments and the taxation of contributions to home-country insurance 
schemes under bilateral agreements. These have made it difficult for both companies and employees to 
comply with the new rules. 

: The red flags denote key recommendations perceived to be clearly market access related
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The Position Papers in this section address the main horizontal issues affecting European businesses in 
China across multiple sectors. 

From the macro-political perspective, the 12th Five-Year Plan’s emphasis on slower, more sustainable 
growth and rebalancing of the economy from a resource intensive economy to a low carbon and 
knowledge-based economy has had an impact on a number of European Union Chamber of Commerce 
Working Groups and Fora. On the positive side, environmental conservation and protection is receiving 
more high-level support. Also, there is a rising quantitative trend of domestic patent and trademark fillings 
(on average up 33% from 2010), which at some point will necessitate more serious Intellectual Property 
Rights (IPR) enforcement. On the negative side, increasing labour costs combined with soaring real estate 
prices and a slow-down of construction are affecting many foreign companies, especially SMEs. At the 
same time, the aforementioned patent and trademark filings often lack substance and IPR protection is still 
inadequate compared to other markets.

On the administrative level, issues concerning laws, regulations and standards prevail. For instance, 
while many laws and regulations are of high quality, they suffer from lack of enforcement and/or equal 
enforcement by national and local governments. At times, this is complicated by duplicate regulation by 
multiple departments without clearly defined competencies. 

Moreover, many Chinese standards are not harmonised with international standards, affecting a wide-
range of internationally operating companies. While there has been progress in increasing the transparency 
of the overall regulatory system1, more opportunity for industry to comment on drafts would benefit 
all stakeholders. Besides that, more reasonable notification or transition periods before implementing 
substantial regulatory changes are a common recommendation by European companies.

Foreign companies and foreign-invested companies (FIE) still are restricted from operating in many sectors 
and not treated equally as opposed to domestic-invested companies. As such, foreign companies are 
restricted from practising Chinese law or operating testing and certification centers. Also, the opportunity 
for participation in national standardisation committees or the access to bank loans is lower than compared 
to domestic companies. This unequal treatment is also often a source of concern when participating in 
public tendering as well.

The Position Papers in this section include: Environment, Finance &Taxation, IPR, Legal & Competition, 
Public Procurement, SCA, SME, Quality & Safety Services.

1  State Council Notice on Department Draft Rules for Call For Comments through “China Legislative Information Network”, which foresees at least 30 days of 
consultation period and call for public comments on new issued regulations published on China Legislative Information Network.

Horizontal Issues
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Key Recommendations
1. Enforce Existing Environmental Laws and Regulations and International Standards

• Put in place robust governance arrangements, such as cross-administrative departments and cross-
regional joint execution and enforcement or imposition of heavy penalties on illegal activities, to more 
efficiently enforce and secure compliance over time of laws and regulations that are implemented. 
Increased cooperation is needed between national and local government officials and the judiciary. 

• Implement existing environmental laws and regulations in a more transparent manner. The legal basis of 
and criteria for enforcement should be made more transparent. 

• Recognise existing international standards, in case of a lack of national and local laws and regulations, to 
serve as valid legal basis for administration.

2. Strengthen the Focus on the Recycling Economy
• Create and implement feasible government regulations related to green packaging and to reduction in the 

use of packaging materials. 
• Request enterprises to submit evidence of their product claims on environmental performance to enhance 

market regulation and encourage socially responsible parties to continue improving their products’ 
environmental performance.

• Develop a widely-recognised local recycling scheme and ensure sufficient supply of recycled materials to 
aid socially responsible enterprises in sourcing green materials.

• Ensure that recycled materials are provided securely with criteria for hazardous substances and workers’ 
health and safety.

3. Extend the Scope of Waste Management Regulations and Standards
• Ensure minimum level of qualification and experience in the construction and operation of waste treatment 

facilities to guarantee compliance to applicable environmental standards.
• Extend monitoring efforts upstream of the supply chain, to waste generators and waste transportation 

companies, to ensure proper implementation of regulations throughout the waste cycle.
•  Enforce commitments made by waste generators in their Environmental Impact Assessment (EIA) reports 

and establish regular monitoring systems of waste generators, from the starting up of their manufacturing 
activities to their closure.

• Reinforce the obligations and liabilities of waste generators who should select and audit more strictly their 
waste management partners and remain liable for their waste disposal.

• Consider international references to allow foreign companies to participate in the waste tendering process 
in order to ensure fair competition.

4. Address Climate Change More Vigorously
• Prepare a roadmap and publish strategic plans, regulations and other mechanisms, demonstrating how 

relevant government departments will respond to climate change and get the right policies in place, so that 
private actors change their behaviour.

• Facilitate and support the transition towards a low-carbon society and mitigate climate change impacts by 
developing new or upgrading old technologies. Stimulate investment in research and development to make 
new and existing infrastructure more resilient to climate change.

Environment Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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• Set fiscal mechanisms, such as taxes, levies, capital grants and/or tax relief, to influence behaviour and encourage 
investment in new technology. Reinvest revenue raised through climate change legislation into stimulating other 
measures to address climate change. 

• Create a mechanism to regularly review and potentially revise strategies, regulations and fiscal packages and have in 
place mechanisms for industry sectors to provide feedback on the climate change legislation’s effectiveness.

• Develop programmes to measure and understand knowledge and capacity issues related to climate change and 
ensure government and non-governmental organisations (NGO) devote resources to capacity building.

Introduction to the Working Group
Established in 2006, the Environment Working Group  
includes a diverse range of companies active in the fields 
of waste management, manufacturing and construction, 
but also environmental technology service providers and 
consulting firms dealing with due diligence, environmental 
compliance and legal services take part. 

The goal of the Working Group is to engage, cooperate 
and strengthen dialogue with relevant government 
stakeholders to not only provide support to and feedback 
on the development of environmental policies, standards 
and technologies in China, but also to share best practices 
related to policy implementation and enforcement as well 
as environmental protection.

Recent Developments
Unlike previous editions, climate change, energy and 
environmental protection are featured prominently in the 
12th Five-Year Plan (FYP), and stronger emphasis is 
placed on a slower, more sustainable growth trajectory. 
Not only is the newest Plan the first to mention climate 
change, but it adopts as national, binding law the climate 
pledges that China first declared at the United Nations 
Framework Convention on Climate Change (UNFCCC) 
conference in Copenhagen in December 2009. Binding 
targets for an array of environmental concerns, such as air 
and water quality pollutants, are also incorporated in the 
document that were previously absent.1

Although still in the first phase of the Plan’s implementation, 
policy decisions indicate that the Chinese government is 
earnest in its commitments towards environmental protection. 
For example, in early 2011, the country commenced the 

1 Angel Hsu, “China’s 12th Five-Year Plan Lays Out Ambitious Blueprint, But Data 

   Challenges Remain,” 31 August 2011, http://environment.yale.edu/envirocenter/chinas-

   12th-five-year-plan-lays-out-ambitious-blueprint-but-data-and-m/, accessed 13 April 2012

drafting process of a climate change law and exploration 
of a low-carbon development path suitable to China’s 
economic development. From March until November 
2011, the business community had the opportunity to 
provide comments on the proposed legislative framework, 
underlining the government’s openness towards industry 
inclusion. The National Development and Reform 
Commission (NDRC) has, within this period, published 
relevant regulations concerning the management of Clean 
Development Mechanism (CDM) projects, in accordance 
with the UNFCCC, as well as committed to greater 
international cooperation on climate change. 

Additionally, as highlighted in the Plan, a trading market 
for carbon emissions will be built gradually and a pilot 
demonstration for low carbon will be promoted to improve 
on efforts to reduce carbon emissions. In line with this, a 
government-supported pilot greenhouse gas emissions 
rights trading scheme has been approved in November 
2011 in five cities - Beijing, Tianjin, Shanghai, Shenzhen 
and Chongqing - and in the provinces of Guangdong and 
Hubei.2

The above plan of action followed an announcement by 
the State Council a month earlier, on 20th October, when it 
officially proposed the creation of a national environmental 
tax pol icy and the development of  an emissions 
trading market. The declaration specifically included 
the implementation of an emissions permits system, a 
compensation scheme for emissions trading as well as 
emissions trading pilot projects.3

The 2011 Foreign Investment Catalogue shares a tone 
similar to the Plan’s, paying particular attention to energy 

2  “China to Pilot Carbon Trading Scheme: NDRC,” 23 November 2011, http://www.

chinadaily.com.cn/business/2011-11/23/content_14145909.htm, accessed 13 April 

2012

3   Yun Shi Lin, “State Council Proposes Enviro Tax, Emissions Market,” 21 October 

2011, http://english.caixin.com/2011-10-21/100316542.html, accessed 31 May 2012
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conservation and environmental protection. Construction 
and operation of ecological projects, production of 
environmentally-friendly materials for an array of industries, 
manufacture of environmental monitoring instruments and 
technology and the creation of environmental pollution 
treatment and control facilities are all encouraged and 
promoted.

Part of the country’s ability to achieve its outlined 
environmental targets will be in its capacity to consistently 
monitor and measure progress towards its expressed 
goals. In the aforementioned two documents, the Chinese 
leadership has pledged implementation of monitoring, 
index evaluation systems, demonstrating its growing 
recognition of the significance of data in environmental 
decision-making.4

 
While this serves as a reflection of China’s openness 
towards a more data-driven approach to measure and 
track performance, sensitivity to environmental data still 
persists. In early 2011, the Ministry of Environmental 
Protection (MEP) released draft proposals to amend 
its air pollution index (API) to an air quality index (AQI), 
which is more consistent with American nomenclature. 
Although the proposed amendments include significant 
improvements, such as ozone measurements, improved 
calculation methodologies and standardised colour-coding 
schemes, fine air pollutant particle PM 2.5, believed to 
pose the greatest health risks, is notably absent, owing to 
vulnerability to environmental pollution information.5

It is, however, positive to note that, following calls for more 
accurate and widespread daily air pollution measurements 
as well as their publication, China has begun the process 
of launching a nationwide system to monitor PM 2.5 
earlier this year.6 This reflects the government’s growing 
realisation of the benefits from knowing risks and 
exposures to air pollutants, the extent of which cannot be 
recognised without performance tracking, measurement 
and transparency. Continued progress towards greater 
data transparency is highly encouraged.  

4   Angel Hsu

5   Angel Hsu, “China Amends Air Quality Measures, But Misses Key Pollutant PM 2.5,” 

22 March 2011, http://hsu.me/2011/03/china-amends-air-quality-measures-but-

misses-key-pollutant-pm-2-5/, accessed 13 April 2012 

6   “PM 2.5 to be Monitored Nationwide,” 21 February 2012, http://www.chinadaily.com.

cn/china/2012-02/21/content_14660773.htm, accessed 20 June 2012

Key Recommendations
Numerous issues of the Environment Working Group 
overlap with those of other Working Groups, including 
Energy, Renewable Energy, Smart Grid and Carbon 
Market. Therefore, it is advised to read this Position Paper 
in tandem with the concerns and recommendations of the 
aforementioned Working Groups.

1. Enforce Existing Environmental Laws and 
    Regulations and International Standards

Concern
Many regulations in China, including those stipulating 
basic and material issues in the environmental sector, 
are of high quality, but suffer from a lack of enforcement 
procedural  ru les and adherence.  Environmental 
administrative punishment, administrative enforcement, 
civil remedy procedure, evidence rules, environment public 
interest litigation as well as the route and right of the public 
to bring up complaints and litigation are still to be perfected 
and more strongly reinforced. 

In certain industry fields, untimely establishment of national 
and industry standards leads to increased uncertainty for 
industry actors in the environmental sector.

Assessment
Many industries and projects fail to meet the standards 
as set out in the environmental protection laws and 
regulations of China, such as the steel industry, the 
electronic manufacturing industry or construction projects. 
Not only does a high-level of non-compliance exist, but 
also these environmental regulatory violations remain 
largely uninvestigated, unpunished or, even when 
punished, the penalties for breach of law are considerably 
low to the extent that companies may prefer to pay the 
fine than spend financial resources towards a technology 
upgrade. This underlines the government’s inefficient 
regard for the environmental regulatory framework and its 
long-term enforcement. 
 
In line with the above, the European Chamber’s annual 
European Business in China: Business Confidence 
Survey 2012 notes the perception of the enforcement 
of environmental regulations in China on companies 
as uneven. In 2012, regulatory enforcement on foreign 
companies is viewed as strong at 52%, an increase of 4% 
year-on-year, while observed as weak on Chinese state-
owned and private-owned enterprises at a significantly 
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lower 11% and 8%, respectively.7 A clear imbalance in 
regulatory imposition exists. 

Additionally, some international companies operate 
or produce in China in accordance with international 
environmental standards due to a lack of corresponding 
Chinese local standards or due to a higher consideration 
for international standards. However, these industry actors 
could potentially feel a level of insecurity and uncertainty 
on whether their preferences and principles will be 
recognised by the Chinese government as being in line 
with China’s environmental regulations and standards.  

Recommendation
•   Put in place robust governance arrangements, such as 

cross-administrative departments and cross-regional 
joint execution and enforcement or imposition of heavy 
penalties on illegal activities, to more efficiently enforce 
and secure compliance over time of laws and regulations 
that are implemented. Increased cooperation is needed 
between national and local government officials and the 
judiciary. 

•   Implement existing environmental laws and regulations in 
a more transparent manner. The legal basis of and criteria 
for enforcement should be made more transparent. 

•   Recognise existing international standards, in case of a 
lack of national and local laws and regulations, to serve as 
valid legal basis for administration.

2. Strengthen the Focus on the Recycling 
    Economy

Concern
There is not suff icient communication and clarity 
concerning government regulat ions and pol ic ies 
encouraging use of recycled materials to support socially 
responsible parties in sourcing and using green materials. 
This is crucial in order to minimise the rapid accumulation 
of municipal solid waste, which leads to landfill overload 
and natural resource misuse, in China’s cities.

Assessment
Packaging waste comprises one of the major sources of 
municipal waste, accounting for 30%.8 Establishing clear 
and applicable regulations, standards and assessment 

7  “European Business in China: Business Confidence Survey,” 29 May 2012, http://

www.europeanchamber.com.cn/upload/media/media/14/European_Chamber_

Business_Confidence_Survey_2012_EN_%5B559%5D.pdf, accessed 31 May 2012

8  “Municipal Solid Waste: China Hit Hardest,” 17 July 2009, http://huanbao.gongyi.

ifeng.com/hbcs/detail_2009_07/17/347007_4.shtml, accessed 31 May 2012

guidelines related to product packaging can reduce not 
only the annual amount of excessive waste, but also 
nhealthy market competition. In China, the April 2010 
issuance of the standard GB 23350-2009, outlining 
restrictions on excessive packaging of food and cosmetic 
products, is a valuable and crucial step, but the regulation 
is only directed at two sectors and, furthermore, knowledge 
of its existence is not wide-spread. This regulation should 
be more widely promoted and its application scope needs 
to be further broadened and monitored.

Additionally, environmental declarations of product 
packaging materials are very often found to be vague 
and misleading due to the subjective nature and 
inexperienced assessment of these claims. There is no 
proof of the enterprises’ environmental awareness or level 
of knowledge, both of which are critical to possess and 
practice as well as to be enforced and monitored by local 
government bodies. The credibility of proper environmental 
labelling of recycled products is crucial to guarantee wider 
support. 

Use of recycled materials plays an important role in 
the recycling economy. The general public and supply 
chain professionals realise the significance of the re-use 
and recycling of materials to reproduce other consumer 
products. However, well-recognised, government-
supported local schemes for social ly responsible 
organisations are not in place in order to identify and 
encourage consistent, long-term use of recycled materials. 
This regulatory inexistence causes uncertainty and risk, 
which discourages organisations from turning to using 
recycled materials. Unstable, low-quality supply is also a 
concern. 

Recommendation
•   Create and implement feasible government regulations 

related to green packaging and to reduction in the use of 
packaging materials. 

•   Request enterprises to submit evidence of their product 
claims on environmental performance to enhance market 
regulation and encourage socially responsible parties 
to continue improving their products’ environmental 
performance.

•   Develop a widely-recognised local recycling scheme 
and ensure sufficient supply of recycled materials to 
aid socially responsible enterprises in sourcing green 
materials.

•   Ensure that recycled materials are provided securely with 
criteria for hazardous substances and workers’ health and 
safety.
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3. Extend the Scope of Waste Management  
    Regulations and Standards

Concern 
Waste treatment and management regulations are, indeed, 
in place; however, we encourage further enforcement 
of these standards. Although Chinese officials have 
continuously enhanced their monitoring efforts towards 
waste treatment facilities, the scope of supervision needs 
to be expanded from the setup of waste treatment facilities 
to their long-term operation. Local government bodies 
should move upstream to include waste generators and 
waste transportation companies.

Assessment
Waste generators have uneven practices in terms of waste 
management. This not only translates into poor on-site 
waste management, such as risky storage and packaging 
methods, and a lack of compliance to environmental 
protection standards, but also reflects a discrepancy 
related to the level of enforcement, observation of and 
responsibility towards national and local waste regulations 
and policies. 

Greater monitoring and cooperation are, therefore, 
encouraged from the start of waste-related activities, 
beginning with the waste treatment and transportation 
licence approval process. The appointment of competent 
companies with sound financial capabilities could enhance 
the actual implementation of regulatory procedures. 
The maintenance of strict standards related to licence 
authorisation is crucial to ensure that licences are 
granted to waste management companies with sufficient 
financial means and adequate operational qualifications 
and experiences. In such cases, these companies could 
join forces with foreign enterprises that have recognised 
competence and resources, giving government officials 
an opportunity to have a more consolidated waste 
management industry, thus allowing them to raise 
waste management standards and their enforcement. 
The integration of overseas references of multi-national 
companies would also be beneficial for the development of 
the waste management industry in China.

Additionally, Environmental Impact Assessment (EIA) 
terms are not widely enforced in China. While the EIA 
review system serves as an excellent process to properly 
define a waste management system of any new industrial 
projects, we observe that waste generators and waste 
treatment facilities, after the start-up of their manufacturing 

and operational activities, are at liberty to deviate from the 
waste management systems defined in their EIA, opting 
for cheaper solutions. To counter such possibilities, we 
suggest that the government implements independent 
monitoring bodies that have the necessary tools and 
resources for regular long-term monitoring.

Lack o f  cons is tent  moni tor ing,  compl iance and 
cooperation generate an unfair competitive advantage 
to companies that allow themselves to poorly manage 
their waste and contributes to the continued operation 
of small waste management entities with low treatment 
fees and environmental performance. This provides 
an obstacle to the reinforcement and consolidation of 
healthy waste management enterprises and poses long-
term environmental risks detrimental to the economic 
development of China.

Recommendation
•   Ensure minimum level of qualification and experience 

in the construction and operation of waste treatment 
facilities to guarantee compliance to applicable 
environmental standards.

•   Extend monitoring efforts upstream of the supply 
chain, to waste generators and waste transportation 
companies, to ensure proper implementation of 
regulations throughout the waste cycle.

•   Enforce commitments made by waste generators in 
their EIA reports and establish regular monitoring 
systems of waste generators, from the starting up of 
their manufacturing activities to their closure.

•   Reinforce the obligations and liabilities of waste 
generators who should select and audit more strictly 
their waste management partners and remain liable 
for their waste disposal.

•  Consider international references to allow foreign 
companies to participate in the waste tendering 
process in order to ensure fair competition.

4. Address Climate Change More Vigorously

Concern
China is the largest developing country with the highest 
greenhouse gas emissions in the world, with its emissions 
per capita continually growing. Its ongoing industrialisation 
process and heavy reliance on coal provide ever increasing 
challenges to control emissions. According to a report 
issued by the PBL Netherlands Environmental Assessment 
Agency and the European Commission Joint Research 
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Centre in September 2011, China's annual carbon dioxide 
(CO²) emissions per capita in 2010 was 6.8 tons, roughly 
similar to that of Italy and greater than those of France and 
Spain. The report predicted that the country will overtake 
the United States as highest per capita emitter by 2017.9 

Assessment
In 2011, the Chinese leadership has demonstrated 
its willingness to take on increased commitments to 
reduce the rate of growth of greenhouse gases. The 
12th FYP, in force since 2011, seeks to establish a low-
carbon development concept and is the first to include a 
commitment to gradually introduce market mechanisms 
and a national climate change law to control greenhouse 
gas emissions. 

Complementing the climate change targets outlined in 
the 12th FYP, a White Paper, titled China’s Policies and 
Actions for Addressing Climate Change, was released 
by the State Council in November 2011, which outlines 
the country’s priority to develop clean energy and reduce 
CO2 emissions by 17% and energy consumption by 16% 
by 2015 compared to 2010 levels. The White Paper also 
highlights efforts related to enhancing adaptation capacity 
to climate change and strengthening capacity building. 
The release of the Comprehensive Work Plan for Energy 
Conservation and Emission Reduction as well as the 
Work Plan for Greenhouse Gas Emission Control further 
highlight the country’s active commitment to environmental 
protection.10

In recent years, China has increasingly recognised the 
adverse consequences of soaring demand for energy, the 
impact of pollution on the welfare of its citizens and its 
vulnerability to the effects of climate change. The Chinese 
government also sees considerable potential in capturing 
a greater market share in the production and export of 
green technology. Moreover, the country is prepared to 
make unilateral pledges on climate actions, including 
setting economy-wide emission-intensive targets as well 
as industry-specific performance targets and technology 
standards.

Recommendation

9   PBL Netherlands Environmental Assessment Agency and European Commission 

Joint Research Centre, “Long-Term Trend in Global CO2 Emissions: 2011 Report,” 

September 2011, http://edgar.jrc.ec.europa.eu/news_docs/C02%20Mondiaal_%20

webdef_19sept.pdf, accessed 26 April 2012

10 “China to Cope with Climate Change in 11 Major Aspects: White Paper,” 22 

November 2011, http://news.xinhuanet.com/english2010/china/2011-11/22/

c_131262029.htm, accessed 26 April 2012

•   Prepare a roadmap and publish strategic plans, 
regulations and other mechanisms, demonstrating 
how relevant government departments will respond to 
climate change and get the right policies in place, so 
that private actors change their behaviour.

•   Facilitate and support the transition towards a low-
carbon society and mitigate climate change impacts by 
developing new or upgrading old technologies. Stimulate 
investment in research and development to make new 
and existing infrastructure more resilient to climate 
change.

•   Set fiscal mechanisms, such as taxes, levies, capital 
grants and/or tax relief, to influence behaviour and 
encourage investment in new technology. Reinvest 
revenue raised through climate change legislation into 
stimulating other measures to address climate change. 

•   Create a mechanism to regularly review and potentially 
revise strategies, regulations and fiscal packages 
and have in place mechanisms for industry sectors to 
provide feedback on the climate change legislation’s 
effectiveness.

•  Develop programmes to measure and understand 
knowledge and capacity issues related to climate 
change and ensure government and non-governmental 
organisations (NGO) devote resources to capacity 
building. 

Abbreviations

API Air Pollution Index
AQI Air Quality Index
CDM Clean Development Mechanism
CO² Carbon Dioxide 
EIA Environmental Impact Assessment 
FYP Five-Year Plan
UNFCCC United Nations Framework Convention on   
 Climate Change
MEP Ministry of Environmental Protection
NDRC National Development and Reform   
 Commission
NGO Non-Governmental Organisation
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Key Recommendations
1. Improve the Legislative Process

•  Provide reasonable notice periods before implementing any substantial changes in tax and social 
insurance laws and regulations, or provide a transitional regime.

•  Provide timely and detailed implementation guidance for local tax officials when new rules are issued 
and help ensure regulations will actually be applied locally.

•  Ensure further guidance in respect of any remaining issues with regard to the VAT reform program is 
released as soon as possible, in order to facilitate a swift and smooth roll-out of the VAT reform more 
widely.

2. Clarify the Reporting and Tax Assessment Conditions Relating to Indirect Share 
Transfers (SAT Circular 698)
a) Definition of Reasonable Commercial Purpose
•  Provide objective criteria or concrete examples of what constitutes “reasonable commercial purpose”. 

“Reasonable commercial purpose” is not limited to a transferred enterprise that has operational 
substance, but also includes legal environment, financing, business management, and human 
resource implications of the M&A transaction.

b) Calculation of Taxable Amount
•  Provide guidance on SAT views on how to make a reasonable allocation of the “consideration” and 

“cost” to underlying Chinese investments. This could, for example, be done on a pro-rata basis 
based on each entity’s net assets.

•  Clarify that when a buyer indirectly acquires a Chinese investment via an offshore intermediate 
holding company, the base cost of that Chinese investment is stepped up to the market value of the 
Chinese investment at the time of purchase.

•  Clarify that the consideration for the intermediate holding company, if reasonably allocated, can be 
deducted from the total consideration received by the transferor when calculating the gain on the 
transfer of the underlying Chinese investment. 

c) Tax Assessment Timetable
•  Specify a timeframe within which the in-charge PRC tax regulator must notify the non-resident 

transferor of the taxability of the share transfer transaction. 
•  Clarify that the non-resident transferor is exempted from any late payment surcharges and/or 

penalties if it has provided the required documents within the prescribed timeframe, regardless of 
when the in-charge PRC tax regulator has completed its tax assessment. 

d) Relationship with DTA and GAAR
•  Clarify that when an intermediate holding company is disregarded under Circular 698 by applying 

GAAR, the Chinese tax regulators will not deny treaty benefits that should be enjoyed by the 
transferor (e.g., the owner of the intermediate holding company that has been looked through). 

•  Clarify whether Circular 698 applies where the DTA between China and the country in which the 
transferor resides does not include a GAAR provision. 

Finance & Taxation Working Group
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3.  Allow Greater Flexibility and Reliability in the Tax Rules for Corporate 
Restructuring (SAT/MOF's Circular 59)
•  Allow corporate restructurings —which involve the change of ownership of a resident enterprise in 

China for tax-deferred treatment — provided that the conditions as stated in Articles 5 and 6 are 
met and the ultimate shareholder remains unchanged in his/her shareholding position, or at least 
expand the scope of Article 7 to include more cross-border restructuring forms. These should include 
restructurings outside of China that impact on the shareholding of Chinese enterprises, as well as 
the centralization of shareholdings in Chinese enterprises owned by different direct shareholders, but 
also the restructuring of shareholdings in joint venture enterprises with shareholdings below 75%.

•  Set up an advance ruling system for restructuring cases in which enterprises have the possibility 
to report their restructuring plan in totality to tax officials and receive feedback whether special tax 
treatment could be granted or whether concerns exist.

•  Set up clear technical guidance on the interpretation of judgemental criteria, e.g., the “reasonable 
commercial purpose” or the “continuance of business operation”, as well as administrative guidance 
including a time frame for tax officials to assess and ultimately decide on the tax treatment of 
completed restructuring transactions.

4. Improve Efficiency of Payment to Overseas Enterprises with PE in China
•  Building a better understanding of MNCs’ business operation models and procedures and how these 

should be treated in the context of the “permanent establishment” article in China’s tax treaties and 
OECD guidance.

•  Simplify and shorten the verification and examination procedure for obtaining tax clearance.
•  Apply the tax laws and treaties according to which cross-border services are normally not income 

taxable (e.g., PE taxed as an exception, following approval by the tax regulator).

5.  Waive the Requirement of Complete Financial Statements at the Branch Level 
to Facilitate Legal Entity Consolidation
•  Allow cost centre structure as SAP coding for branch accounting purposes to ensure that key 

financial data for branches are accurately captured.
•  Eventually waive the requirement for complete financial statements at the branch level to facilitate 

legal entity consolidation.
•  Allow consolidated tax returns and an allocation of VAT and BT revenues based on allocation keys 

with an advanced agreement with the relevant local regulators involved or the SAT.

6. Clarify the Taxation of FIP Income
•  Issue a tax circular providing clearer and detailed guidance on how PRC partnership income is to be 

taxed on foreign partners (corporate and individual). 
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Introduction to the Working Group
The Finance and Taxation Working Group consists 
of multinational companies (MNCs), international 
accounting firms and law firms operating in China. 
The objective of the Working Group is to engage in an 
effective dialogue with regulators to work out a more 
workable, coherent, and integrated set of taxation, 
finance and accounting rules in line with international 
best practices. The Working Group's recommendations 
are not sector-specific but represent the interests of all 
member companies of the European Chamber.

Recent Developments
In 2011, China made progress in a variety of areas 
related to the Chinese tax framework to meet the broad 
goals of the 12th Five-Year Plan (FYP). 

The State Administration of Taxation (SAT) issued its 
five-year strategy in SAT released Guoshuifa [2011] 
No. 56 in May 2011, setting forth its plans to speed up 
various tax reforms, including goods and services tax 
reform, individual income tax reform and property tax 
reform.1 The Value Added Tax (VAT) pilot program has 
been implemented in Shanghai since January 2012,2 
which is a significant step towards the planned wider 
structural VAT reform. 

China also has used tax measures as a macroeconomic 
policy tool to control pollution and resource exploration 
to achieve a greener environment. The China State 
Council issued Order 2011–605, which was made 
effective from 1st November, 2011, with detailed 
implementation rules that stipulate the extraction of key 
resources will be taxed based on their ad valorem value 
or weight depending on the item rate.3

The Working Group considers that there have 
been various administration and practical issues 
surrounding, for example, the implementation of the 
VAT pilot program. The Working Group therefore offers 
constructive input in the form of recommendations in 
this Position Paper that member companies of the 
European Chamber believe will help the relevant 
government departments in China to continue to 

1   The 12th Five–Year Plan for Taxation, Guoshuifa [2011] No. 56 China Resources 
Tax Regulations (2011)

2  Notice for Converting from Business Tax to VAT in the Transportation Industry 
and Certain Modern Service Sectors in Shanghai (Circular 111)

3   China Resources Tax Regulations (2011)

develop in a positive direction, which in the long run will 
provide a favourable tax environment for both foreign-
invested and domestically- invested companies.

Key Recommendations
1. Improve the Legislative Process

Concern
Under the title of legislative process, the Working Group 
wants to point out issues with regard to timing and 
inconsistencies in the publication and entering into force 
of laws and regulations.

Over the past few years a number of regulations and 
guidelines – including new social insurance regulations 
for foreigners and the VAT pilot scheme in Shanghai -- 
have come into effect on very short notice. In addition, 
the social insurance rules for foreigners entered into 
force some time ago, and yet local implementation 
regulations are sti l l  to be promulgated in many 
locations, including Shanghai. This has had dramatic 
consequences for the financial position of numerous 
companies and industries. 

The Working Group members take their duties and 
obligations very seriously and want to comply with laws. 
However, it is difficult to comply with unclear laws. It is 
therefore in the interest of both the compliant taxpayer 
and the tax regulators to have clear regulations.

Assessment
The Working Group members appreciate SAT's 
sincere efforts to modernise the taxation regulatory 
framework (and harmonise rules for foreign and 
domestic enterprises). This includes the release of 
Guoshuifa [2012] No. 14 (Guidelines on replies to 
specific tax matters) on 10th February, 2012. This 
regulation provides guidelines on internal procedures 
for tax offices on how to deal with replies on specific tax 
matters, which aims to increase the transparency and 
standardisation of tax officials’ replies to taxpayers. It 
is important to have a reliable basis for taxation. This 
regulation is another step to improve communication 
between taxpayers and tax officials and helps increase 
the reliability of taxation.

However, the members of the Finance & Taxation 
Working Group have expressed their concerns about 
the tight deadlines or insufficiently clear regulations 
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given to companies to comply with the important 
changes in tax and social insurance regulations 
implemented during the last year. Furthermore, there is 
concern about inconsistencies in the regulations. Some 
examples are highlighted below:

a. Issues relating to the introduction of the Social 
    Insurance for non-Chinese nationals4

On 28th October, 2010, the new Social Insurance 
Law (SIL) was released. Part of the law included 
the harmonisation of treatment of non-Chinese with 
Chinese citizens according to which non-Chinese 
would have to be included in the social insurance 
system. The Working Group supports a continued 
harmonisation of regulations for both groups. However, 
in the new SIL, only one article focuses on foreigners 
working in China. The vague formulation of this Article 
97: “Foreign nationals who take up employment in 
China shall enroll in Social Insurance with reference 
to this law” has created considerable uncertainty. 
On 6th September, 2011, the Ministry of the Human 
Resources and Social Security (MOHRSS) published 
the “Provisional Implementation Rules on participation 
in Social Insurance by foreigners working in China No. 
16” (Implementation Rules). With the publication of the 
Implementation Rules, a certain number of major cities 
in China launched revised social insurance schemes 
with varying degrees of implementation. 

These measures were closely fol lowed by the 
Circular Renshetingfa [2011] No.113 released on 2nd 
December, 2011, entitled “Notice Clarifying Certain 
Issues Regarding the Participation in the Social 
Insurance Scheme by Foreign Employees Working 
in China” (Circular 113) that further clarified some 
points of concern and uncertainty regarding foreigners 
participating in the Social Insurance scheme in China.

While some cities have in the meanwhile issued 
further implementation guidance, many have not 
issued any guidance yet. For the members of the 
Working Group, this creates high uncertainty. It is not 
clear with effect from which date exactly their foreign 
employees have to contribute to the social insurance 
system. For the companies it is therefore unclear 
whether they should start to build accruals for these 
contributions. The process of payment is unclear as 
well in many locations. Also it is not clear how these 

4  For related information and recommendations on these issues also see the 
Human Resources Working Group’s Position Paper

contributions can be refunded when foreign workforce 
leaves China. Companies are even struggling with 
the avoidance of penalties by trying to make social 
insurance contributions with little clear guidance. In 
many locations, it is not clear whether contributions 
need to be made from January 2012 or from an earlier 
date. Effectively, upon the issuance of implementation 
regulations, these will again be introduced and applied 
retroactively.

The Working Group takes the view that firstly, newly-
introduced laws should be sufficiently clear to enable 
taxpayers or contributors to social insurance to 
effectively understand their liabilities. 

Secondly, on a more general basis, there should be 
a closer connection between state laws and local 
implementation regulations with regard to the process 
and timing of issuance. For example, there should be a 
set timeframe within which implementation regulations 
are issued by local officials. Thus, the process for 
collecting funds has to be in place when the law enters 
into force. It should also be regulated that no retroactive 
effect of any implementation regulations should be 
allowed in order to avoid risks of penalties being 
assessed due to late implementation of regulations.

b. Issues relating to the introduction of the VAT pilot 
    scheme
On 16th November, 2011, the Ministry of Finance (MOF) 
and the SAT jointly issued two detailed implementation 
measures regarding the VAT-pilot program (pilot 
program) in Shanghai, namely the “Notice publishing 
the pilot program for the transformation from Business 
Tax (BT) to VAT” (Circular 110) and the “Notice for the 
transformation of transportation and certain modern 
service industries in Shanghai from BT to VAT” (Circular 
111).

Additional clarifications with regard to export of services 
came with Circular Caishui [2011] No. 131 dated 29th 

December, 2011, and Public Notice [2012] No. 13 dated 
April 2012. 

All these regulations apply retroactively as from 1st 

January, 2012. Taxpayers have to adjust Enterprise 
Resource Planning (ERP) systems and col lect 
necessary documentation in order to manage their VAT 
obligations. Especially in the case of the very formalistic 
VAT, clear regulations are highly necessary, as any 
missing documentation can lead to a loss of input VAT. 
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Recommendation
• Provide reasonable notice periods before implementing 

any substantial changes in tax and social insurance 
laws and regulations, or provide a transitional regime.

• Provide timely and detailed implementation guidance 
for local tax officials when new rules are issued 
and help ensure regulations will actually be applied 
locally.

• Ensure further guidance in respect of any remaining 
issues with regard to the VAT reform program is 
released as soon as possible, in order to facilitate 
a swift and smooth roll-out of the VAT reform more 
widely.

2. Clarify the Reporting and Tax Assessment 
Conditions Relating to Indirect Share 
Transfers (SAT Circular 698)

a. Definition of Reasonable Commercial Purpose

Concern
Circular 698 does not define “reasonable commercial 
purpose” for the purposes of assessing whether the 
offshore intermediate holding company should be 
disregarded and whether the indirect share transfer 
transaction should be re-characterised as a direct share 
transfer transaction.

Assessment
While Article 6 of Circular 698 permits the tax officials 
to disregard the existence of an intermediate holding 
company and to use economic substance principles 
to re-characterise the transfer of its shares as a direct 
transfer of the shares of the underlying Chinese entity 
where the non-resident transferor has avoided the 
People’s Republic of China (PRC) tax through the 
abuse of a company's legal structure and without a 
reasonable commercial purpose, it does not define 
“reasonable commercial purpose”.

In many cases involving Circular 698, Working 
Group members have noted that local tax officials 
have not provided sufficient explanations as to what 
constitutes "reasonable commercial purposes" in a 
merger and acquisition (M&A) transaction. Instead, 
Working Group members have found that local tax 
officials have been focusing more on "business 
substance" of the transferred enterprise e.g., whether 
the transferred enterprise has any employees and 
active trading income. This approach leads to a 

conceptual misunderstanding between “reasonable 
commercial purpose” and “business substance", which 
are technically separate concepts. Consequently, it 
seems that the existence of "business substance" of 
the transferred company is considered to be the only 
criterion in determining whether an indirect transfer of 
shares of a Chinese resident enterprise is a taxable 
event. It is thought that such misconception between 
"reasonable commercial purpose" and "economic 
substance" can lead to erroneous conclusions being 
reached on M&A transactions.

Recommendation
•  Provide objective criteria or concrete examples of 

what constitutes “reasonable commercial purpose”. 
“Reasonable commercial purpose” is not limited to 
whether the transferred enterprise has operational 
substance, but also includes legal environment, 
financing, business management, and human 
resource implications of the M&A transaction.

b. Calculation of Taxable Amount

Concern
While Article 3 of Circular 698 sets out how to perform 
a basic calculation of the income arising from a share 
transfer (e.g., consideration less cost of shares), 
uncertainty arises where:
a. The intermediate holding company also holds 

investments in jurisdictions other than China; and
b. Where the Chinese entities have previously been 

indirectly transferred without being subject to 
Chinese tax.

The consideration received by the transferor includes 
the consideration of both the intermediate holding 
company and the underlying Chinese entity. Circular 
698 seems to disregard the potential commercial 
value of the intermediate holding company when the 
intermediate holding company is looked through.

Assessment
In case a) it can be difficult to allocate the “consideration” 
and the “cost” to the Chinese entities from the total 
figure (e.g., commercially a buyer will often buy a 
holding company for a set price, without allocating that 
price separately to the underlying investments). As such 
it can be difficult to assess the amount of income that is 
potentially taxable under Circular 698.
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In case b) a buyer could indirectly acquire a Chinese 
investment via an offshore intermediate holding 
company. If no PRC tax is assessed on the purchase, 
there is uncertainty as to what the base cost of the 
Chinese investment should be on a future indirect 
disposal, if subject to Circular 698. In this case, would 
the “cost” of the PRC entity be its original capital 
contribution or its value at the time that the buyer made 
the original purchase?

In addition to the above, a buyer may intend to acquire 
the offshore intermediate holding company of a Chinese 
group for business purposes and specify the price paid 
for the intermediate holding company. Circular 698 does 
not allow the deduction of value of the intermediate 
holding company. 

Recommendation
•  Provide guidance on SAT’s views on how to make a 

reasonable allocation of the “consideration” and “cost” 
to the underlying Chinese investments. This could, 
for example, be done on a pro-rata basis based on 
each entity’s net assets.

• Clarify that when a buyer indirectly acquires a 
Chinese investment via an offshore intermediate 
holding company, the base cost of that Chinese 
investment is stepped up to the market value of the 
Chinese investment at the time of purchase.

• Clarify that the consideration for the intermediate 
holding company, if reasonably allocated, can be 
deducted from the total consideration received by the 
transferor when calculating the gain on the transfer 
of the underlying Chinese investment. 

c. Tax Assessment Timetable

Concern
Circular 698 does not impose any timeframe within 
which the in-charge PRC tax regulator must notify the 
non-resident transferor the taxability of a share transfer 
transaction. Late payment surcharges and/or penalties 
may apply if the transaction is eventually assessed as 
taxable in China.

Assessment
Circular 698 does not impose any timeframe within 
which the in-charge PRC tax regulator must notify 
the non-resident transferor of the taxability of a share 
transfer transaction. Under such circumstances, it 
would be unfair to impose any late payment surcharge 

and/or penalties if the share transfer is eventually 
assessed as a taxable transaction and the non-resident 
transferor has submitted the required documents within 
the prescribed timeframe under Circular 698. 

Recommendation
• Specify a timeframe within which the in-charge PRC 

tax regulator must notify the non-resident transferor 
of the taxability of the share transfer transaction. 

• Clarify that the non-resident transferor is exempted 
from any late payment surcharges and/or penalties 
if it has provided the required documents within the 
prescribed timeframe, regardless of when the in-
charge PRC tax regulator has completed its tax 
assessment. 

d. Relationship with DTA and GAAR

Concern
Circular 698 does not clarify whether the transferor 
can claim treaty benefits under a Double Taxation 
Agreement (DTA), once the offshore intermediate 
holding company is disregarded after PRC tax officials 
apply Circular 698. One related issue is whether the 
domestic General Anti-Avoidance Rule (GAAR) can 
directly override international DTA tax benefits. 

Assessment
While Article 6 of Circular 698 permits the tax officials 
to disregard the existence of an intermediate holding 
company, it does not specify whether the transferor 
can claim treaty benefits if the country in which the 
transferor resides has a DTA with China.
 
Currently, several of China’s tax treaties have been 
amended to include a provision allowing domestic 
GAAR to apply in situations of tax abuse. However, 
it remains an outstanding issue as to whether the 
domestic GAAR can be applied to override DTA where 
there is no such GAAR provision contained in the tax 
treaty. 

Recommendation
•  Clarify that when an intermediate holding company is 

disregarded under Circular 698 by applying GAAR, 
the Chinese tax regulators will not deny treaty 
benefits that should be enjoyed by the transferor (e.g., 
the owner of the intermediate holding company that 
has been looked through). 
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• Clarify whether Circular 698 applies where the 
DTA between China and the country in which 
the transferor resides does not include a GAAR 
provision. 

3.  Allow Greater Flexibility and Reliability in 
the Tax Rules for Corporate Restructuring 
(SAT/MOF's Circular 59)

Concern
Caishui [2009] No. 59 (Circular 59) sets the rules for 
tax-deferred treatments of corporate restructurings. 
Articles 5 and 6 of Circular 59 provide a set of 
preconditions for tax-deferred restructurings. Under 
Article 7, tax-deferred treatment for cross-border 
restructurings is further restricted to only four narrow 
scenarios that can enjoy the special restructuring relief 
if they satisfy additional preconditions. These scenarios 
may in practice not be sufficient to cover the major 
cases in which restructurings, based on a fair and 
reasonable view, should not be obstructed by adverse 
tax impacts.

As a matter of practice, corporate restructurings are 
regarded by enterprises as a significant administrative 
process with considerable impact on their business 
operations. Enterprises require certainty and reliability 
with regard to financial, particularly tax implications. 

First, during the preparation and planning process for 
the restructuring, many enterprises are concerned by 
the uncertainty about whether or not their restructuring 
case at hand could actually fulfil the criteria for the 
tax preferential “special tax treatment”. Second, after 
the restructuring transactions have been completed, 
enterprises are concerned about the insecurity of the 
final assessment as well as the uncertain timing of the 
final assessment.

Assessment
Circular 59 allows enterprises to perform business 
driven corporate restructurings with a deferral of income 
tax obligations, thereby avoiding tax obstacles for 
economically necessary and desirable developments. 
In this respect, the preconditions outlined in Articles 
5 and 6 of Circular 59 are capable of allowing a wide 
range of corporate restructurings for proper business 
reasons without tax-based impediment. However, for 
share transfers that involve a non-resident enterprise, 
Article 7 only allows tax-deferred treatment in the case 

of transfers between a parent company and its 100% 
directly-owned subsidiary.

In this regard, reasonable corporate restructurings in 
multinational enterprise groups may not be covered 
by Article 7, e.g., the business-driven merger or split 
of a non-resident parent company into another non-
resident company that results in a transfer of shares in 
a resident company, the shortening of the shareholder 
chain by means of liquidation or the contribution of 
shares into another group company for proper business 
reasons which, however, is not a 100% directly-owned 
subsidiary of the contributor.

A commonly seen case, for example, is also that 
multinational enterprises consider strengthening their 
organisational set up in China via a strong centralised 
management and shareholding function. However, 
under the current Circular 59, necessary share transfers 
are, due to the 100% direct ownership rule, not only 
restricted to cases where the shares in Chinese 
subsidiaries already have effectively been held by 
a single shareholder, but also due to preconditions 
like the minimum 75% share transfer rule, typical 
shareholdings in joint venture companies may not be 
able to participate in such restructurings as they are not 
able to enjoy the tax preferential treatment.

Furthermore, even if a restructuring case may fall 
within the four pre-defined scenarios for tax preferential 
treatment of cross-border share transfers, it remains 
unclear for affected enterprises whether or not their 
actual case would be regarded as meeting all the 
detailed criteria attached to the tax preferential “special 
tax treatment”. Even in supposedly cases, uncertainty 
remains due to the lack of detailed technical guidance 
with regard to scope and interpretation of the criteria. 
Uncertainty about financial, particularly tax implications, 
however, are a major obstacle for enterprises to decide 
in favour of economically beneficial and necessary 
restructurings which would improve the competitiveness 
of their Chinese set up in the world market.

Specific examples for this uncertainty particularly 
include the judgemental decisions on the “reasonable 
commercial purpose” for a restructuring (e.g., whether 
the existence of a – potentially insignificant – tax benefit 
may already negate the existence and importance of 
any other reasonable commercial purpose) as well as 
the “continuance of business operations” requirement 
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(lacking clear guidance as to how such criteria would be 
defined). In result, the final tax impact of transactions 
remains unclear until the applied tax treatment is 
eventually challenged.

Further clarity with regards to these “judgemental” 
areas is required. In addition, multinational enterprises 
need an additional level of certainty in advance of 
their transactions in order to make well-informed 
commercial decisions, and also a clear process after 
the transactions are completed to manage the related 
tax uncertainties.

Recommendation
•  Allow corporate restructurings - which involve the 

change of ownership of a resident enterprise in 
China for tax-deferred treatment - provided that 
the conditions as stated in Articles 5 and 6 are met 
and the ultimate shareholder remains unchanged 
in his/her shareholding position, or at least expand 
the scope of Article 7 to include more cross-
border restructuring forms. These should include 
restructurings outside of China that impact on 
the shareholding of Chinese enterprises, as well 
as the centralisation of shareholdings in Chinese 
enterprises owned by different direct shareholders, 
but also the restructuring of shareholdings in joint 
venture enterprises with shareholdings below 75%.

• Set up an advance ruling system for restructuring 
cases in which enterprises have the possibility to 
report their restructuring plan in totality to tax officials 
and receive feedback whether special tax treatment 
could be granted or whether concerns exist.

• Set up clear technical guidance on the interpretation 
of judgment criteria, e.g., the “reasonable commercial 
purpose” or the “continuance of business operation”, 
as well as administrative guidance including a time 
frame for tax officials to assess and ultimately decide 
on the tax treatment of completed restructuring 
transactions.

4. Improve Efficiency of Payment to 
Overseas Enterprises with PE in China

Concern
In the event of project investment and enterprise set-
up in China, foreign companies often need to import 
high-technology and industry-specific machinery or 
equipment by means of purchase or lease, and at the 
same time provide consulting services in relation to 

the installation and use of the machinery or equipment 
within China through technically skilled employees 
or other personnel. Pursuant to the new Enterprise 
Income Tax (EIT) Law in China, the income obtained by 
foreign companies resulting from services rendered in 
China will trigger the EIT. Even though tax relief should 
be applicable, in some cases, under the relevant tax 
treaty (based on the Organisation for Economic Co-
operation and Development (OECD) guidance), there 
is still the possibility that non-resident enterprises will 
face additional tax liabilities due to the interpretation of 
Permanent Establishment (PE) in China.

Assessment 
In accordance with many of China’s DTAs, the rendering 
of services, including consultancy services, by employees 
or other personnel hired by a non-resident enterprise, 
shall create a PE, if such activities continue (for the same 
or a connected project) for a period or periods aggregating 
more than six months within any 12-month period. The 
language “for a period or periods aggregating more 
than six months within any 12-month period” was also 
included in the original version of the China/Hong Kong 
DTA effective from 1st January, 2007. Since 11th June, 
2008, “six months” has been replaced by “183 days”.

China has concluded 95 DTAs with other jurisdictions. 
The tax residents of these jurisdictions may be 
eligible for the relevant treaty treatments with respect 
to their income from China. With the increasingly 
tightened administration on non-residents’ taxation, the 
implementation of DTAs has also come under close 
scrutiny of the Chinese tax officials in recent years.

On 26th July, 2010, SAT issued a Departmental 
Interpretation Notes (DIN) for the China/ Singapore 
DTA (Circular 75), valid from 1st January, 2008. The 
DIN represents SAT’s effort to introduce for the first 
time a set of technical views, consistent interpretation 
and practice guidelines for the comprehensive 
implementation of a DTA. These are also applicable 
to other DTA’s concluded by China, if the provisions of 
the relevant articles in those DTAs are identical with 
the provisions in the China/Singapore DTA. In general 
China will follow the international principle (183-Day 
Rule) in its new or re-negotiated DTAs (e.g., DTA’s with 
Singapore, Hong Kong, Macao, Belgium, Finland and 
the United Kingdom). 
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In practice, it normally takes two to three months to 
obtain tax clearance for overseas payments, which is 
too long as it creates cash flow problems for service 
providers. The Working Group even experienced 
some cases where it took several years to finalise this 
process. Tax officials tend to demand PE income taxes 
even though the services were provided wholly offshore, 
or the prerequisites of a PE are not fulfilled according 
to the relevant DTA, meaning that no PE income tax 
should be levied.

More importantly, such discussions on issues can 
delay the payments and, to some extent, can increase 
the tax costs relating to the import of manufacturing 
machinery or equipment, therefore creating obstacles to 
the introduction of advanced technology (as investors 
may not wish to bear the PE tax costs that could arise 
when they provide the consulting services necessary 
for the set up of the new machinery/equipment). In 
other words, higher costs will negatively impact the 
investment strategy of foreign investors, which is not 
consistent with the government’s policy of encouraging 
and attracting foreign investment and technology for 
domestic development.

In recent years, relevant new circulars from both the EIT 
and Indirect Tax perspective have shown that significant 
tax benefits have been offered for the introduction 
and transfer of advanced technology from overseas 
(e.g., the EIT exemption/reduction and BT exemption 
on transfer of advanced technology). Besides, the 
section about accelerating the strategic adjustment of 
economic structures mentioned in the 12th FYP of the 
PRC, released in February 2011, clearly indicates that 
enterprises need to optimise their structures in order to 
promote industrial upgrade and strengthen technology 
reform. Meanwhile, together with in depth opening-
up, the government will focus more on introducing 
advanced technology and experts from overseas.

Consequently, efficiency will improve and this will 
be consistent with the strategy of attracting foreign 
investment and technology that not only facilitates 
investment of foreign funds, but also establishes a fair 
and reasonable investment environment for foreigners.

Recommendation
•  Building a better understanding of MNCs’ business 

operation models and procedures and how these 
should be treated in the context of the “permanent 

establishment” article in China’s tax treaties and 
OECD guidance.

•  Simplify and shorten the verification and examination 
procedure for obtaining tax clearance.

•  Apply the tax laws and treaties according to which 
cross-border services are normally not income 
taxable (e.g., PE taxed is an exception, following 
approval by the tax regulator).

5. Waive the Requirement of Complete 
Financial Statements at the Branch Level 
to Facilitate Legal Entity Consolidation

Concern 
Some Working Group members are considering 
restructuring their current entities in China with the aim 
of consolidating and simplifying operations. As a result, 
current manufacturing subsidiaries will no longer be 
separate legal entities but will become branches under 
a consolidated China legal entity. As such, the settings 
in current the Systems Application Programming (SAP) 
system will be streamlined to accommodate the change 
in legal structure so that all the financial data will be 
captured under different "cost centres" instead of under 
individual branches to achieve the goal of simplifying 
operations.

However, in contrast, the “branch structure" does 
not lead to a significant simplification of tax reporting 
and tax accounting requirements compared to the 
“legal entity structure” and  the proposed streamlined 
accounting system after restructuring might result in 
some adverse impact on company's compliance with 
prevailing PRC tax and regulatory stipulation and 
practice.

Assessment
Generally, complete financial statements are required at 
the branch level to be submitted together with quarterly 
EIT returns, and monthly VAT and BT returns.

a. EIT
From a legal point of view all branches are part of one 
legal entity. Accordingly only one taxpayer (e.g., legal 
entity) exists for EIT purposes. Each company has to 
calculate the total EIT on a legal entity level. However, 
because of the fact that the EIT revenue is shared 
between central and local governments, each company 
is required by law to allocate the EIT to the individual 
branches. The allocation follows a simplified method, 



Finance & Taxation Working Group

Se
ct

io
n 

Tw
o:

 H
or

izo
nt

al 
Iss

ue
s

40

using three allocation keys (e.g., sales, salaries, total 
assets).

In order to fulfil additional accounting and reporting 
requirements, companies have to prepare bilingual 
(Chinese/English) financial statements at a branch 
level on a monthly basis. For simplification purposes 
these financial statements do not need to include 
equity positions and liabilities (except tax payables). All 
expenses (except salary expenses) can be allocated 
based on allocation keys (e.g., sales or total assets). 
The respective financial statements have to be 
submitted to the local tax officials together with EIT 
returns. Provisional EIT returns at the branch level are 
due on a quarterly basis. In addition an annual EIT 
return at the legal entity level is required.

All original supporting invoices and receipts shall be 
well organised and attached to respective vouchers 
containing accounting entries even at the branch level. 
Vouchers need to be printed, kept as hard copies and 
shall be duly bound on a monthly basis.

b. VAT and BT
For VAT and BT purposes branches are deemed to be 
separate taxpayers. Each branch is required to maintain 
complete and accurate accounting records, VAT 
invoices, and purchase orders as well as goods delivery 
notes at the branch level. Under certain conditions 
intra-company transactions are considered as “deemed 
sales” or “deemed services”, which are subject to VAT 
or BT. Hence, from a VAT and BT perspective there is 
no benefit from converting to a branch structure as this 
creates even more complex intra-company transactions.

VAT and BT returns have to be filed at the branch level 
on a monthly basis and to be submitted together with 
the respective financial statements. Each branch is 
required to maintain the official VAT and BT invoices, 
purchase orders as well as goods delivery notes.

Recommendation
•  Allow cost centre structure as SAP coding for branch 

accounting purposes to ensure that key financial 
data for branches are accurately captured.

• Eventually waive the requirement for complete 
financial statements at the branch level to facilitate 
legal entity consolidation.

•  Allow consolidated tax returns and an allocation of 
VAT and BT revenues based on allocation keys 
with an advanced agreement with the relevant local 
regulators involved or the SAT.

6. Clarify the Taxation of FIP Income

Concern
The Chinese State Council released the “Administrative 
Measures for Foreign Corporations and Individuals 
to Establish Partnerships in China” (the Measures) 
on 25th November, 2009. The Measures set forth 
the administrative rules and procedures for foreign 
investors to establish partnerships in China, effective 
from 1st March, 2010. Although the Measures have 
left all rules in relation to finance, accounting, foreign 
exchange, customs and especially taxation to be 
dealt with by the relevant departments, no circulars or 
guidelines clarifying uncertain issues have been issued 
in the interim period, creating a lot of uncertainties for 
foreign investors. 

Assessment
The partnership model is widely adopted overseas 
due to its flexibility in management, legal and capital 
structure. The Measures will avail a new form for foreign 
investors to make their investments in China. Taxation 
is the most unclear part surrounding the Foreign-
Invested Partnership (FIP) model as the Measures have 
not addressed any tax matters, and China’s current 
tax rules on partnership do not address the various 
concerns on this subject. 

A tax circular, Caishui [2008] No.159, was issued jointly 
by the MOF and SAT in December 2008, to address 
income tax matters for partnerships. According to that 
circular, the income of a partnership should be taxed in 
the following way:
•  A partnership is not a taxable entity itself, which 

basically follows the EIT Law that clearly stipulates 
that the EIT Law is not applicable to partnerships.

• The taxable income is computed at the partnership 
level, allocated to each separate partner, and then 
taxed at the partner’s level. The corporate partners 
and individual partners are subject to EIT and 
Individual Income Tax (IIT), respectively, on the 
taxable income so allocated. In other words, the 
taxpayers are the corporate partners and individual 
partners, instead of the partnership.
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•  Circular 159 provides that the computation of the 
partnership’s taxable income should be based on 
another two tax circulars, Caishui [2008] No.65 
and Caishui [2000] No. 91. They were old circulars 
merely addressing the levying of IIT in relation 
to sole proprietorship businesses and individual 
partners of a partnership. It does not appear helpful 
with regard to how to compute the taxable income of 
a partnership that would involve corporate partners.

In addition, more questions arise when it comes to a 
partnership involving foreign corporate partners such as:
a) Whether the foreign corporate partner, especially the 

limited partner in an FIP model, is subject to 10% 
withholding tax in respect of the allocated taxable 
income, instead of EIT rate of 25%?

b) Would there be another layer of tax upon repatriation 
of the allocated taxable income after tax at the 
foreign partner’s level?

c) Would the nature of income (e.g., dividend, interest 
and royalty) derived by the FIP pass through to the 
foreign partner? This is relevant where the foreign 
partner may be eligible to claim treaty benefits on 
such income if the nature of the income is retained.

d) Would the taxable loss allocated to the foreign 
partner be allowed to be carried forward to offset 
against the allocated taxable income from that 
partnership in future years, and if so, for how long?

e) If the foreign partner disposes of the partnership 
interest, how should the gain is computed?

Recommendation
•  Issue a tax circular providing clearer and detailed 

guidance on how PRC partnership income is to be 
taxed on foreign partners (corporate and individual). 

Abbreviations
BT Business Tax
DIN  Departmental Interpretation Notes 
DTA Double Tax Agreement
EIT Enterprise Income Tax
FIP Foreign-Invested Partnership
ERP Enterprise Resource Planning 
FYP Five-Year Plan
GAAR General Anti-Avoidance Rules
IIT Individual Income Tax
M&A Mergers and Acquisitions
MNC Multinational Company
MOF Ministry of Finance
MOHRSS Ministry of Human Resources and Social   
 Security
OECD Organisation for Economic Co-operation and  
 Development
PE Permanent Establishment
PRC People’s Republic of China
SAP Systems Application Programming
SAT State Administration of Taxation
SIL  Social Insurance Law
VAT Value-Added Tax
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Human Resources Working Group 

Key Recommendations
1. Clarify and Revise the Social Insurance Rules for Foreigners

1.1. Clarify Implementation Rules for Social Insurance Contributions for Foreigners
•  Clarify the general details of the treatment of foreigners’ social security contributions, including 

tax treatment of social insurance contributions to home country systems under relevant bilateral 
agreements, and ensure actual access to insurance benefits and pensions. 

1.2 Negotiate and Implement further Bilateral Agreements and Additional Social Insurance 
      Exceptions for Expatriates Working in China on a Short- and Mid-term Basis
•   Negotiate further bilateral agreements with more countries to provide a basis for expatriates to remain 

in their home country’s statutory social insurance systems and be exempt from paying social insurance 
in China.

•   Implement additional exceptions from the statutory social insurance system for expatriates who work 
in China on a short- and mid-term basis and already have sufficient medical insurance coverage and 
appropriate individual pensions.

2. Improve the Visa Policy
2.1 Implement Consistent and Transparent Visa Practices 
•   Implement consistent and transparent visa practices across all regions of China. 
•   Clarify the immigration situation of, or create a specific visa for, foreign interns and other young talents 

(e.g. post-graduate trainees) with fewer than two years’ work experience.

2.2 Provide a Basis for Long-Term Visas and Family Visas
•   Develop immigration solutions for foreigners staying in China long-term as well as their family members (e.g. 

ease the requirements for long-term and permanent residence permits/green cards). 
•   Provide a basis for spouses of expatriates working in China to also legally work in China, including 

working part-time. 
•   Create a more reasonable basis for expatriate children 18 years of age and older to obtain residence 

permits in China for the purpose of staying with their family.

Introduction to the Working Group
The European Chamber’s Human Resources (HR) 
group is currently active in five European Chamber 
chapters (Beijing, Chengdu, Nanjing, the Pearl River 
Delta, and Shanghai). The group is composed of a wide 
range of HR professionals from European multinational 
corporations (MNCs) and small and medium-sized 
enterprises (SMEs) involved in a variety of industries, 
employing a significant number of people across China. 
The group is a platform to exchange information, 
experiences and best practices among member 
companies, as well as promote awareness of HR and 

labour-related issues across industries. The group 
focuses heavily on events, regularly delivering seminars 
and training sessions of interest to HR professionals 
and holding an annual HR conference in Beijing and 
Shanghai.

Recent Developments
Social Insurance system
The new Chinese social insurance system harmonises 
the previous system by setting forth provisions for 
portability of funds (at the national level for pensions, 
and at the provincial level for other funds). This 
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harmonisation may lead to an increase of workforce 
mobility.

Increase of minimum wage and IIT threshold 
A significant increase of minimum wages, in addition 
to changes in the individual income tax (IIT) system, 
lower the tax burden for low income earners in China. 
This allows such income earners to better cope with 
increasing living costs across China, while also putting 
increased cost management pressure on employers. 

Increasing pressure for efficiency
With the deepening effect of the global financial crisis, 
the Chinese economy is changing from being export-
driven to one driven by domestic consumption, and 
therein from an economy based on low-margin export 
processing to one based on upgrading manufacturing 
and services. During this process, many companies 
are forced to implement global standards and increase 
efficiency by various means, including site relocations, 
market  reposi t ioning,  increasing performance 
requirements, and laying-off low performers, and so 
on. This increases the potential for labour disputes and 
unrest.

Government incentives for building HR capacity
The Chinese government has increasingly issued 
certain incentives to help companies better manage HR. 
Some of these incentives include training subsidies to 
help professionalise blue collar workers. Unfortunately, 
details on how to apply for some of these incentives are 
still unclear.

Key Recommendations
1. Clarify and Revise the Social Insurance 

Rules for Foreigners
1.1 Clarify Implementation Rules for Social 

Insurance Contributions for Foreigners

Concern
The exact obligations for foreigners to contribute to the 
social insurance system under the Social Insurance Law 
(“SIL”), effective as of July 1st 2011, are not fully clear. 
Although the Several Rules for Implementing the New 
Social Insurance Law (“Rules”), issued by the Ministry 
of Human Resources and Social Security (MOHRSS) 
on September 6th 2011 and effective on October 15th 
2011 was intended to clarify certain provisions of the 
SIL, the new policy on social insurance for foreigners 

is still unclear in terms of rules for accessing pension 
and unemployment benefits, deadlines for decisions to 
uphold or refund payments, taxation of contributions 
to home-country insurance schemes under bilateral 
agreements, among other areas. This makes it difficult 
for both companies and employees to comply with the 
new rules. 

Assessment
According to the SIL, foreigners are subject to the 
Chinese social insurance system. The Rules clarify that 
all foreigners holding permits to legally work in China 
and all entities employing foreigners, regardless of the 
nature of the contract, are required to participate in 
the social insurance system. The Rules set the basic 
principles for social insurance registration procedures 
and benefits entitlement.  

However, the Rules still leave open a wide variety of 
questions. For example, they do not specify detailed 
procedures for how to draw pensions after leaving 
China, what happens with/how to access unemployment 
benefits, deadlines for decisions to uphold or refund 
payments, treatment of elderly foreigners who because 
of their age may not contribute to the pension system 
for the minimum time period required to draw upon 
benefits, taxation of contributions to home-country 
insurance under bilateral agreements, among other 
issues.

Recommendation1

•  Clarify the general details of the treatment of 
foreigners’ social security contributions, including tax 
treatment of social insurance contributions to home 
country systems under relevant bilateral agreements, 
and ensure actual access to insurance benefits and 
pensions. 

1.2 Negotiate and Implement further Bilateral 
Agreements and Additional Social Insurance 
Exceptions for Expatriates Working in China 
on a Short- and Mid-term Basis

Concern
In order to establish continuous and consistent pension 
planning and comply with China’s current social 
insurance requirements (inclusive of five types of 

1   Also refer to the Finance & Taxation WG’s Position Paper for relevant Key 
Recommendations
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insurance: basic pension, basic medical, work-related 
injury, unemployment, and maternity), many foreigners 
will have to make double social insurance contributions 
by paying into their pre-existing commercial insurance 
and pension plans and into China’s statutory system. 
This increases costs significantly and there is no 
possibility for foreigners who already have appropriate 
social insurance arrangements outside China’s statutory 
system to be exempt from the mandatory Chinese 
system, unless they are covered under the Germany-
China or South Korea-China bilateral agreements on 
social insurance issues.

Assessment
Expatriates who only work in China on a short- and 
mid-term basis usually have established commercial 
insurance coverage and pension plans in their home 
country or otherwise outside China. In order to 
establish a continuous pension plan when frequently 
changing their work location among different countries, 
expatriates will have to keep such coverage. They 
also often have commercial insurance, including 
accident and medical insurance, in order to uphold 
their previous standards of coverage and benefits. 
However, the current Chinese social insurance system 
does not provide reasonable exemption possibilities for 
foreigners who have appropriate commercial insurance 
coverage, including for medical insurance, and 
pensions. Currently, exemptions only exist for statutory 
contributions in an expatriate’s home country system 
under bilateral agreements. China has only concluded 
two such bilateral agreements so far, one with Germany 
and one with South Korea. 

In light of the aforementioned situation, the current 
Chinese system that leads to double contributions for 
many, especially European, expatriates constitutes a 
significant cost for both individuals and companies. 
The limited scope of exemptions for social insurance 
payment, which refers to statutory contributions 
only, and the limited number of bilateral agreements 
providing payment exemptions, creates significant and 
unnecessary costs for many expats and their employers. 
Further, this situation is exacerbated by concerns with 
the type of coverage Chinese social insurance provides, 
for example statutory medical insurance in China does 
not cover expatriate’s needs especially as local doctors 
in registered hospitals often do not speak English and 
foreign hospitals do not qualify under the current social 
insurance scheme.
Recommendation

•  Negotiate further bilateral agreements with more 
countries to provide a basis for expatriates to remain in 
their home country’s statutory social insurance systems 
and be exempt from paying social insurance in China.

•  Implement additional exceptions from the statutory 
social insurance system for expatriates who work in 
China on a short- and mid-term basis and already 
have sufficient medical insurance coverage and 
appropriate individual pensions.

2. Improve the Visa Policy
2.1 Implement Consistent and Transparent Visa 

Practices 

Concern
Inconsistent visa policies in different regions of 
China and changing visa practices throughout the 
country make business planning difficult, especially 
as processing complications and timelines cannot be 
easily predicted. Different and changing requirements 
for business visas make it difficult for companies to 
efficiently organise business trips for foreign colleagues. 

There are overly strict work experience preconditions 
for granting visa and work permits to foreign interns and 
young talents, like participants in postgraduate trainee 
programs. This creates risks for companies wanting to 
hire such individuals.

Assessment
Of those companies participating in the European 
Chamber’s 2011 Business Confidence Survey, 29% 
described “visa and work permit practices” to be one 
of the top regulatory obstacles when doing business in 
China. Immigration procedures are perceived as overly 
burdensome and create an unnecessary workload 
for both employees and HR departments. Under 
current practice, the requirements for visa applications 
and standards for visa acceptance and issuance 
vary significantly in different provinces and cities 
within China. For example, the required application 
documents and timelines may vary; the term for which 
a visa or work permit is granted is handled differently, 
whereas some locations require a local employment 
contract to provide a work permit, while others accept 
secondment agreements; documents issued used for 
‘interim’ activities (e.g. for travel purposes during the 
visa application period) are inconsistent. 

There have been instances of companies no longer 
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hiring foreign interns and trainees due to overly strict 
work experience preconditions for granting visas and 
work permits to such individuals, and inter-related 
uncertainties regarding acceptance of immigration 
documents for such individuals. While these individuals 
may be talented and productively contribute to a 
prospective employer’s operations, in many cases they 
do not meet the legal requirement of having two years’ 
work experience to obtain a work permit in China. This 
makes it not only difficult for companies to hire short-
term foreign interns, but also denies companies the 
possibility of employing new graduates and other young 
talents long-term or otherwise moving them to this 
market, for example during a post-graduate program.

Recommendation
•   Implement  consis tent  and t ransparent  v isa 

practices across all regions of China. 
•  Clarify the immigration situation of, or create a 

specific visa for, foreign interns and other young 
talents (e.g. post-graduate trainees) with fewer than 
two years’ work experience.

2.2 Provide a Basis for Long-Term Visas and Family 
Visas

Concern
The generally very limited term of Chinese work 
permits leads to uncertainties regarding the working 
status and labour protection of expatriates in China, as 
this is linked to the validity period of the work permit. 
Residence permits are equally time limited and their 
validity is contingent on that of the work permit for both 
the employee and his/her family members. These time 
and application restrictions create difficulties for family 
members that accompany expatriates coming to China 
to work, especially in circumstances involving children 
who attend school or spouses seeking to work in China. 

Assessment
As China’s work permits are very time restricted, mostly 
issued for only one year, foreign employees face 
uncertainties with regards to their employment status: 
whereas even if one’s employment contract is for a 
longer term, without a valid work permit a foreigner 
is not protected by Chinese labour law. The current 
opinion of labour courts is that if a foreign employee 
does not hold a work permit a contract is not regarded 
as a labour contract but merely a civil contract and 
the employee may not initiate labour arbitration. This 
leaves expatriates without adequate legal protection 

(particularly if they are wrongly terminated and their 
work permit is cancelled) and thus makes it difficult for 
companies to convince foreigners to enter into local 
employment contracts, which in fact would be more 
advantageous in terms of tax treatment, with foreign 
companies’ local affiliates rather than secondment 
agreements with the foreign headquarters. 

Also, according to the regulations, when an employee 
is terminated, his/her work permit must be deregistered 
and hence the residence permit will be cancelled. 
Thus, foreigners losing their jobs have no legal basis to 
continue their stay in China to search for a job and draw 
on statutory unemployment benefits.

There are insufficient regulations on the status of family 
members that accompany an expatriate working in 
China that impact attraction of foreign employees. For 
example, a spouse who has a dependent residence 
status is not allowed to work without a work permit; 
however, a work permit is difficult to obtain in many 
circumstances, such as for part-time employment. 
Also, once children reach 18 years of age, they are not 
granted a dependent residence permit and may only 
remain in the country with their family when meeting the 
overly strict requirement of having two years of work 
experience to obtain their own residence permit.

Recommendation
•  Develop immigration solutions for foreigners staying 

in China long-term as well as their family members 
(e.g. ease the requirements for long-term and 
permanent residence permits/green cards). 

•  Provide a basis for spouses of expatriates working in 
China to also legally work in China, including working 
part-time. 

•  Create a more reasonable basis for children 18 years of 
age and older of expatriates to obtain residence permits 
in China for the purpose of staying with their family.

Abbreviations
CIT   Corporate Income Tax
HQ   Headquarters
IIT  Individual Income Tax
MNC   Multinational Company
MOHRSS Ministry of Human Resources and   
  Social Security
SIL  Social Insurance Law
SME(s)  Small and Medium sized Enterprises
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Key Recommendations
1. Trademarks 
     1.1 Bad Faith

•   Retain option number two of the State Council (SC) Legislative Affairs Office (SCLAO)’s latest draft of 
Article 31 of the Trademark Law that lists circumstances of bad faith, but should also add that such list is 
non-exhaustive.

•   Revise the SPC’s April 20th 2010 Opinion to state, pursuant to Supreme People's Court (SPC) decisions 
like the one made in the 2008 Ferrero case, that the reputation acquired through use abroad may be 
taken into consideration when assessing the influence of a trademark in China. 

•   Add a new clause to the SCLAO’s latest draft of the Trademark Law providing that when a trademark is 
transformed via actual use to become infringing upon another registered trademark, the owner of the 
registered trademark may file an application for cancellation of the infringing trademark.

•   Modify the China Trademark Office (CTMO)’s internal rules of procedure to provide that the applicant for 
the revocation of a trademark based on non-use is allowed to review and make written comments on the 
evidence submitted by the trademark registrant.

    
     1.2 Well-Known Trademarks

•  Consider revising Article 13.2 of the SCLAO’s latest draft of the Trademark Law by (1) deleting the reference 
to “non identical and non similar goods” so as to guarantee a stronger protection of well-known trademarks 
against all possible aggressions, and (2) adopting the definition given by the SPC in Article 9 of its April 23rd 
2009 Opinion. 

•   Follow the findings in Article 21 of the SPC’s December 16th 2011 Opinion in revising the Trademark Law 
so that the administrative concept of local Famous Chinese Trademarks is not related in any way to legal 
protection and is deleted from the revised Trademark Law.

    
     1.3. Likelihood of Confusion

•   Consider revising certain SPC opinions, in particular Article 19 of the December 16th 2011 Opinion, to revert to 
the principles of trademark protection based on the exclusivity of the right conferred by the registration.

2. Customs
     2.1 Recordal of Trademarks

•   Amend the General Administration of Customs (GAC) practice concerning the recordal of trademarks to 
provide that when an international trademark is renewed the benefit of the recordal of the trademark shall 
be extended until a new certificate of registration is produced by the trademark owner – provided that 
within 15 working days from the date of renewal of the trademark made by World Intellectual Property 
Office (WIPO) the trademark owner submits to GAC justifications that the trademark has been renewed 
and that a new trademark certificate has been requested from the TMO.

    
     2.2 Geographical Indications

•   Amend Article 2 of the Regulations of China for the Customs Protection of Intellectual Property Rights by 
having the SC add “Geographical Indications” to the list of IPR therein.

Intellectual Property Rights Working Group
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Introduction to the Working Group
The Intellectual Property Rights (IPR) Working Group 
(WG) represents a range of European interests in lobbying 
for improvement of the IP regulatory framework and 
IPR enforcement in China. Around half of the group’s 
200 plus members are from outside the ‘professional 
services’ industry, for example high-end consumer product 
industries, whereas the remaining members are from 
law and consulting firms. Over the last 10 years, the IPR 
Working Group has witnessed China’s efforts to curb 
the dramatic increase of IPR violations that affect its 
economic order, its innovative capacity and the rights of 
its consumers. The IPR Working Group, which serves as 
a bridge between Chinese governmental agencies and 
judicial officials and European businesses, continually 
offers its assistance and support via suggestions and 
recommendations aimed at improving the efficiency and 
effectiveness of China’s IPR protection efforts.

Recent Developments 
Patents
Statistics published by the State Intellectual Property Office 
(SIPO) show a continuing trend of rising patent filings 
and patents granted. SIPO accepted 1,633,347 patent 
applications in 2011 (up 33.6% from 2010), of which 92.1% 

     
     2.3 Transfer of Criminal Cases 

•   Form a working group to study coordination between Customs and the Public Security Bureau (PSB), and 
more generally, the issue of collection, preservation, and validity of evidence in relation to administrative 
and criminal enforcement of IPR. This working group should be organised by the Ministry of Commerce 
(MOFCOM), in cooperation with relevant Chinese officials and European officials present in China, and 
might be financed by existing EU-China cooperation projects. 

3. Patents
•  Specify in a new article in the 2006 Protection Measures for Intellectual Property Rights During Exhibitions 

that actions against repeat infringers are allowed unless the infringer is able to justify that he/she has filed 
a request for declaration of non-infringement on the offered product after receiving a warning letter, or has 
started an invalidation proceeding against the patent in question. 

4. The Technology Import and Export Regulation
•   Revise the Technology Import and Export Regulation by providing that contractual clauses addressing issues such 

as (1) the liability of the technology transferor or licensor in an infringement claim raised by a third party, or (2) 
the ownership of the rights resulting from an improvement made by the transferee or licensee of the technology 
concerned, shall be freely disposed of by the contracting parties according to the specific conditions of the case.

were filed by domestic applicants (up 35.6% from 2010) 
and 7.9% by foreign applicants (up 14% from 2010). SIPO 
granted 960,513 patents in 2011 (up 17.9% from 2010), 
among which 883,861 domestic applications represented 
92% of the total (up 19.3% from 2010), and the 76,652 
foreign applications filed represented 8% of the total (up 
3.3% from 2010). Invention patents granted to domestic 
applicants accounted for 65.3% of all patents granted in 
2011 (up 40.8% from 2010).

Trademarks
Figures from the China Trademark Office (CTMO) show 
a strong increase in trademark applications. There were 
1,416,800 trademark applications in 2011, up 32.1 % from 
2010. 

The fifth draft of the 3rd revision of the Trademark Law 
was released by the State Council’s Legislative Affairs 
Office (SCLAO) on 2nd September, 2011. The new draft 
introduces a new category of non-conventional trademarks, 
(single colours and sound), and some improvements in the 
filing procedure, (possibility of one application for several 
classes of goods). With regards to enforcement, repeat 
offenders are to receive higher penalties and the limit of 
statutory damages has been increased from CNY 500,000 
to CNY 1,000,000. Apart from these improvements and 
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a few more, which were welcomed by the IPR Working 
Group in its comments on the law submitted to the 
SCLAO, several issues of great importance, such as bad 
faith trademark applications; well-known trademarks; and 
generally speaking, all issues related to the private nature 
of a trademark right, remain cause for concern. Some of 
these concerns are dealt with in more detail in the “Key 
Recommendations” section below.

Court Cases
The number of disposed of civil IPR cases and IP-related 
criminal cases rose in 2011. According to SIPO statistics, 
from 2010 to 2011, the number of first instance civil 
intellectual property cases disposed of by local courts grew 
by 39.51% to 58,201. The number of first instance IP-
related criminal cases disposed of by courts also increased 
from 2010 to 2011, growing by 39.62% to 5,504. To some 
extent, these numbers reflect an improved commitment 
and ability of the Chinese regulators to enforce IPR. 

However, in terms of trademark enforcement in particular, 
these figures need to be contextualised in comparison 
with the evolution of the opinions of the Supreme People's 
Court (SPC) with regards to infringement, i.e. the use of 
a similar trademark (as opposed to identical/counterfeit 
trademarks). As explained further below, there is a clear 
change in the way China wants to address the issue of 
trademark protection: counterfeiting is definitely prohibited 
whereas infringement is, subject to certain conditions 
(e.g. having lasted for a period of time and achieved a 
certain success), tolerated. The IPR Working Group and 
the European Commission have expressed their concern 
about this evolution, which does not seem to serve the 
interests of trademark owners, whether Chinese of foreign.

SPC Opinion of December 2011
The IPR Working Group has noted and welcomes several 
provisions in the SPC’s 16th December, 2011, Opinion on 
How to Exploit Intellectual Property Trials to Further and 
Enrich the Socialist Culture and Develop a Self-reliant and 
Balanced Economy (the “December 16th 2011 Opinion”). 
First, the Working Group welcomes the provisions in Article 
25 of the opinion stating that when it can be proven that a 
defendant is in possession of information that constitutes 
secret information of the plaintiff, and where it appears 
“highly unlikely” that the defendant could have come in 
possession of such information by using proper means, 
the burden of proof will be shifted to the defendant who 
will have to prove how he/she acquired such information. 
Likewise, the IPR Working Group welcomes the comment 

made in Article 21 of the December 16th 2011 Opinion 
that being recognised as a well-known trademark is not an 
“award” or an “honorary title”. While these developments 
are very much welcome, as discussed in the “Key 
Recommendations” section below, the IPR Working Group 
still has a number of concerns about the opinion.

Copyright Law
The Copyright Law of China formally entered the 
review process for amendment in July 2011. The last 
substantive amendment was more than a decade ago 
and so this amendment to the law is welcomed given 
the ever-changing landscape for copyright owners and 
users in China. There was a formal consultation process 
initiated on 31st March, 2012 by the National Copyright 
Administration of China (NCAC) to gather comments on 
the latest draft of the Law, and the IPR Working Group 
made detailed submissions to NCAC regarding the draft. 
Further comments will be made in response to future 
published drafts.

There are many areas of the Law that require extension, 
additions, or amendments to adequately protect the rights 
and interests of Chinese and foreign creators. In addition 
to protecting current rights and interests, it is also critical 
that the new Law includes flexibility to manage the yet 
unknown challenges in coming years. While swift progress 
of the amendment process is welcomed, the IPR Working 
Group hopes that the process is not overly swift, and that 
adequate time is given to allow all stakeholders to carefully 
consider and comment on each draft amendment, and for 
the officials to fully consider this feedback.

Key Recommendations
Of all the key recommendations made by the IPR Working 
Group over the years, some are repeated more often 
than others. European IP holders have continued to 
experience great difficulties in engaging the Chinese 
telecommunications industry in licensing discussions, 
whereas Chinese industry has recently collaborated to 
delay or deny such discussions. The systemic problem of 
requirements for notarisation and legalisation of powers of 
attorney and evidence from outside of China continues to be 
a burden on rights holders and needs to be reformed in order 
to improve the efficiency of the IPR adjudication process in 
China. The enforcement at trade fairs against repeat patent 
infringers and the Technology Import Export Regulation (“the 
TIER”) are also persistent difficulties, and are detailed further 
under Key Recommendations 3 and 4, respectively.
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1. Trademarks
1.1. Bad Faith 

Concern 
Trademark squatting is becoming big business in China 
as Chinese companies and individuals understand the 
“first to file” system. They target foreign trademarks that 
are not yet registered in China but have the potential to 
be, and pre-emptively file those trademarks in their own 
name, thus blocking the possible entry of the original 
trademark owner in the Chinese market. These filers hope 
that when the foreign rights holder realises that they are 
unable to register and exploit their trademark in China 
they will approach them to negotiate a possible purchase. 
Depending on the reputation of the foreign trademark, 
a few thousand RMB spent by the domestic filer for 
registering the trademark can generate a large profit of 
several millions. 

In order to fight this trend, commonly called “bad faith” 
filing, it is necessary to use efficient procedural tools. As 
suggested below, China could significantly improve the 
efficiency of its tools in this regard.

Assessment
A foreign trademark owner may seek protection against 
bad faith filings under Article 6bis of the Paris Convention, 
an allowance which is also reflected in Article 13.1 of the 
Chinese Trademark Law. However, in order to do so, they 
need to prove that their trademark is well-known in China, 
which is difficult particularly in light of the restrictive attitude 
of Chinese administrative and judicial officials regarding 
foreign trademarks. 

A foreign trademark owner may also seek protection 
against bad faith filings under Article 31 of the Trademark 
Law, which prohibits registration by unfair means of 
unregistered trademarks that have been used and have 
acquired a “certain influence.” However, in this instance, 
the plaintiff needs to prove significant prior use in China. 
This requirement is the result of the SPC’s Opinion on 
the Trial of Administrative Cases Involving the Granting 
and Affirmation of Trademark Rights on April 20th 2010 
(the “April 20th 2010 Opinion”), which leaves, as easy 
targets for the squatters, all those trademarks that have 
not sufficiently been used in China, but which might still 
have acquired significant influence in China via their 
international reputation. 

Another way to protect against bad faith filings, if the 
squatting trademark has been registered and has 
remained unused for more than three years, is for 
the original trademark holder to file an application for 
revocation based on non-use. However, in such case, 
the applicant has no right to consult and argue over the 
evidence produced by the alleged squatter during the 
first instance before the CTMO. This very often leads to a 
rejection of the application, followed by an appeal to the 
Trademark Adjudication Board (TRAB), and thus several 
years are needed before a final decision is made. 

Furthermore, some trademark applicants are highly adept 
at veiling their bad faith, which makes prosecuting these 
individuals particularly difficult. Applicants may register a 
trademark relatively dissimilar to a registered trademark, 
thus easily escaping the risk of an opposition, and 
afterwards transform the registered trademark via actual 
use into a “registered/infringing” trademark.

At large, in the situation where a Chinese trademark owner 
is faced with squatting and bad faith behaviour in Europe, 
which is rare although happens (e.g. as in the recent 
case where “Baidu” was registered by an entity in the 
Netherlands unaffiliated with China’s Baidu), it is fair to say 
that if Europe was to apply the same rules and procedures 
that China is using at present, the Chinese victims of bad 
faith behaviour would have little chance to win the case. 
With this as an illustration of the depth of problems in the 
Chinese system at present, the IPR Working Group would 
like to suggest a few practical changes to the procedures 
of China inspired by practice in Europe: 

Recommendation
•  Retain option number two of SCLAO’s latest draft of 

Article 31 of the Trademark Law that lists circumstances 
of bad faith, but should also add that such list is non-
exhaustive.

•  Revise the SPC’s April 20th 2010 Opinion to state, 
pursuant to SPC decisions like the one made in the 
2008 Ferrero case, [ Note on Ferrero case: In March 
2008 the SPC confirmed a judgment made by the 
Tianjin Higher People’s Court on the unfair competition 
of a Chinese company that had started to sell boxes 
of chocolate in China under a different name but with 
packaging extremely similar to that of Ferrero. The 
judgement included consideration on if the Ferrero 
packaging was a well-known “product” in China, even 
though it had not been used yet in China.] that the 
reputation acquired through use abroad may be taken 
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into consideration when assessing the influence of a 
trademark in China. 

•  Add a new clause to the SCLAO’s latest draft of the 
Trademark Law providing that when a trademark 
is transformed via actual use to become infringing 
upon another registered trademark, the owner of 
the registered trademark may file an application for 
cancellation of the infringing trademark.

•  Modify the TMO’s internal rules of procedure to provide 
that the applicant for the revocation of a trademark 
based on non-use is allowed to review and make written 
comments on the evidence submitted by the trademark 
registrant.

1.2 Well-known trademarks

Concern
The concept of a “well-known” trademark applied to 
registered trademarks in Chinese law, as mentioned in 
Article 13.2 of the Trademark Law, needs harmonisation 
between the text of the Law and the SPC’s April 23rd 
2009 Interpretation on Several Issues Concerning the 
Application of the Law to Cases of Civil Dispute over the 
Protection of Well-Known Trademarks (“April 23rd 2009 
Opinion”). Unfortunately, the latest draft of the Trademark 
Law proposes no modification to Article 13.2. Furthermore, 
the policy of administrative recognition of local Chinese 
Famous Trademarks, that the SCLAO is considering to 
introduce in the Law (as currently stipulated in Article 14 of 
the draft revisions to the Law), raises significant concerns.

Assessment
Article 13.2 of the Trademark Law prohibits the registration 
of  a t rademark reproducing or imi tat ing another 
registered, well-known trademark on goods that are “not 
identical or not similar” to those designated by such well-
known trademark, if such registration and use would be 
likely to “mislead the public and cause damage to the 
interests of the registrant of the well-known trademark”. 
The expression “mislead the public”, which implies the 
existence of confusion in the minds of the public, is 
obviously inadequate since no actual confusion can exist 
when different goods are concerned. However, the use 
of the same or similar trademark on different goods may 
generate a mental association between the marks if the 
registered trademark is well-known to the public. Such 
an association is dangerous as it may dilute the image of 
the registered trademark, and even tarnish its reputation. 
It generally reveals an intention by the applicant to take 
undue advantage of the reputation of the well-known 

trademark. These issues were discussed at length during 
a workshop attended by experts from China and Europe in 
2008, at the end of which a clarification was issued by the 
SPC in Article 9 of its April 23rd 2009 Opinion finding:

“The terms ‘mislead the public and cause injury to the 
interests of the registrant of the well-known trademark’ as 
mentioned in the second paragraph of Article 13 of the 
Trademark Law shall mean that the infringing trademark 
may cause the relevant public to believe that it has such 
a degree of association with an existing well-known 
trademark that it may dilute the distinctiveness of the 
well-known trademark or tarnish its market reputation, or 
improperly take advantage of the well-known trademark’s 
market reputation.” 

The third revision of the Trademark Law is an opportunity 
to bring the text of the Law in-line with the aforementioned 
interpretation by the SPC. Furthermore, it was also 
found during the aforementioned expert workshop that a 
registered well-known trademark needs protection not only 
against improper use of its image on different goods, but 
also against imitations which because they are “remote” 
might not cause actual confusion but are sufficient, 
given the wide reputation of the trademark, to cause an 
association and dilution of the distinctiveness of the mark. 
In such cases, where an “ordinary” trademark would fail 
to oppose the “remotely” similar trademark application, a 
well-known trademark should succeed. 

Finally, the policy of administrative recognition of the local 
Famous Chinese Trademark, which is an entirely different 
concept from the legal concept of well-known trademark – 
whereas the objective of local Famous Chinese Trademark 
status is to encourage Chinese enterprises to develop 
their brands by granting them subsidies and other forms 
of administrative recognition – should not, under any 
circumstance, be introduced in the Trademark Law. As 
mentioned, in Article 21 of its December 16th 2011 Opinion, 
the SPC finds “The protection of well-known trademarks is 
to expand the scope and intensity of protection for those 
trademarks with a high degree of public awareness, rather 
than evaluate them or award honorary titles to them”. As 
such, extending legal protection to local Famous Chinese 
Trademarks in the same way as well-known trademarks 
would constitute a flaw in the Law.
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Recommendation 
•  Consider revising Article 13.2 of the SCLAO’s latest draft 

of the Trademark Law by (1) deleting the reference to 
“non identical and non similar goods” so as to guarantee 
a stronger protection of well-known trademarks against 
all possible aggressions, and (2) adopting the definition 
given by the SPC in Article 9 of its April 23rd 2009 
Opinion. 

•  Follow the findings in Article 21 of the SPC’s December 
16th 2011 Opinion in revising the Trademark Law so 
that the administrative concept of local Famous Chinese 
Trademarks is not related in any way to legal protection 
and is deleted from the revised Trademark Law.

1.3 Likelihood of Confusion

Concern 
According to the aforementioned SPC’s April 20th 2010 
Opinion and December 16th 2011 Opinion, particularly 
Article 19 of the latter opinion, the People’s Courts must 
dismiss legal actions launched by a registered trademark 
owner against the user of a similar trademark, i.e. an 
infringer, when the infringer has built a reputation of its 
own. The recommendations in those opinions do not 
specify how long the coexistence between the registered 
trademark and the infringer should last, and whether the 
coexistence should be “peaceful” or not peaceful. However, 
some high profile cases reveal that the People’s Courts 
make no distinction between peaceful and not peaceful 
coexistence. Furthermore, other recent cases create a 
new concept of “global product,” according to which it is 
possible to use the registered trademark of another person 
without authorisation provided another name or sign is 
used at the same time. The reasons given to support this 
allowance are that the concomitant use of such other sign 
eliminates the likelihood of confusion.

Assessment
This new trend constitutes an encouragement to infringers: 
if they develop their illegal business fast enough, and if 
they know how to use delay tactics in legal action, they 
are assured in advance that their efforts will be successful. 
Furthermore, allowing someone to infringe a registered 
trademark by simply using one’s own name is equivalent 
to waiving the very essence of trademark protection.

Vice-versa, this trend is a warning for those who want 
to invest in the promotion of their brands: only uncertain 
protect ion is guaranteed in China. This is highly 
concerning.

Given the intentions of the SPC to “help reshape China 
from a big manufacturer into a country with strong brands”, 
as stated in Article 18 of the December 16th 2011 Opinion, 
it is hard not to see a contradiction between the SPC’s 
objectives in trademark protection and methods for doing 
so. In order to become strong, a brand needs to be 
protected against infringement. The denial of protection will 
not only prevent China from developing strong brands, but 
will also place China in flagrant violation of the principle 
set out in Article 16 of the Agreement on Trade-Related 
Aspects of Intellectual Property (“TRIPS”) which defines 
the rights conferred to a trademark.

Recommendation
•  Consider revising certain SPC opinions, in particular 

Article 19 of the December 16th 2011 Opinion, to revert 
to the principles of trademark protection based on the 
exclusivity of the right conferred by the registration.

2. Customs
2.1 Recordal of Trademarks

Concern
When an international trademark registered in China 
through the World Intellectual Property Office (WIPO) 
is renewed, it is necessary to also renew his/her record 
of registration at the General Administration of Customs 
(GAC); however, there is a time gap of several months 
between the renewal date of the trademark at WIPO and 
the issuance of a new trademark certificate by the TMO, 
during which the GAC refuses to extend the benefit of the 
recordal to the rights holder. As a result, for several months 
the trademark loses the benefit of ex officio Customs 
seizures, and the rights holder needs to file a new recordal 
application after the TMO has issued the new trademark 
certificate.

Assessment
This problem involves three independent regulatory 
bodies: WIPO, TMO and GAC. It is unlikely that WIPO can 
amend its mode of operation on account of the specific 
situation in only one of its Member States. As for the TMO, 
given its considerable workload it also seems unlikely that 
it can significantly shorten the time necessary to issue 
a new trademark certificate. Therefore, the only feasible 
solution, as mentioned in further detail below, is for the 
GAC to extend the trademark recordal.
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Recommendation 
•  Amend GAC practice concerning the recordal of 

trademarks to provide that when an international 
trademark is renewed the benefit of the recordal of 
the trademark shall be extended until a new certificate 
of registration is produced by the trademark owner – 
provided that within 15 working days from the date of 
renewal of the trademark made by WIPO the trademark 
owner submits to GAC justifications that the trademark 
has been renewed and that a new trademark certificate 
has been requested from the TMO.

2.2. Geographical Indications

Concern
According to Article 2 of the SPC Regulations of China 
for the Customs Protection of Intellectual Property Rights, 
effective since March 1st 2004, the term “Intellectual 
Property Right” means trademarks, copyrights and 
neighbouring rights, as well as patent rights, but does not 
refer to Geographical Indications (GIs). The absence of 
this important IPR from this measure prevents Customs 
from performing their duty when products bearing a 
counterfeit GI are smuggled in or out of China.

Assessment
The protection of GIs in China is complex. GIs may be 
protected under three independent systems: as collective 
trademarks, by the General Administration of Quality 
Supervision Inspection and Quarantine (AQSIQ), or by the 
Ministry of Agriculture (MoA). If the GI is also protected 
as a collective trademark, Customs may regulate the GI; 
however, in other instances, because, as mentioned, GIs 
are not explicitly listed in the aforementioned Customs 
regulation, although a GI falls under the purview of AQSIQ 
or MoA, Customs is unable to stop the circulation of 
products originating from a specific location and misleading 
the public.

Recommendation
•  Amend Article 2 of the Regulations of China for the 

Customs Protection of Intellectual Property Rights by 
having the SC add “Geographical Indications” to the list 
of IPR therein.

2.3 Transfer of Criminal Cases 

Concern
The current regulatory framework makes it difficult for 
Customs and the Public Security Bureau (PSB) to enforce 

IPR infringement cases. Pursuant to Article 26 of the SC’s 
Customs Regulations of 2004, effective on March 1st 2004, 
“If, in the course of protecting Intellectual Property Rights, 
Customs discovers a suspected criminal case, it shall 
refer the case to the public security officials for handling”. 
Consequently, Customs may no longer continue handling 
the case (issue an administrative penalty against the 
exporter, destroy the goods, and so on) and must transfer 
the case to the relevant PSB organs. Unfortunately, most 
of the time, the PSB refuses to accept cases because 
they lack initial evidence to start their investigation. As 
result, it is frequently the case that even when serious 
cases are discovered by Customs, no sanction can be 
applied because Customs is not allowed to pursue its own 
procedure and the PSB is not in a position to takeover the 
case.

Assessment
While Customs are in an ideal position to reveal the 
existence of criminal IPR cases, unfortunately most of 
these cases remain unsolved. The members of the IPR 
Working Group, based on their practical experience, 
believe that the problematic procedures for case transfer 
stipulated by the abovementioned laws and regulations 
are the cause of this inefficiency. Firstly, the concept of 
“transfer” itself in the procedures is inadequate. Both 
procedures should be conducted simultaneously on the 
same case, because their objectives and targets are 
not the same – the objective and targets of the criminal 
procedure are finding and punishing the individuals 
responsible for the manufacturing of the goods, while 
the objectives and targets of the Customs procedure are 
confiscating and destroying the goods and imposing a 
fine on the exporter. Secondly, the PSB organs achieve 
their best performance when the IP owner assists them. 
Therefore, Customs should simultaneously notify the 
PSB and the IP owner of the existence of a suspicious 
criminal case, and it would then be up to the IP owner 
to establish contact with the PSB and otherwise provide 
assistance in the investigation. Thirdly, the most frequent 
objection raised by the officials concerns the collection and 
preservation of evidence for two simultaneous procedures, 
and this can easily be overcome by issuing specific rules 
such as providing that (a) the Customs officers shall take a 
certain number of samples from the suspicious shipment, 
(b) issue an official declaration as to the total number 
of pieces contained in the shipment, and (c) that such 
evidence (sample and declaration) shall constitute valid 
evidence for all regulators subsequently involved in the 
enforcement of the case. 
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These proposed amendments to the procedures, 
which touch upon several legal and regulatory texts, 
are too complex to be summarised in a simple list 
of key recommendations herein. As such, as further 
recommended below, a working group should be formed to 
conduct a study on such matters.

Recommendation 
•  Form a working group to study coordination between 

Customs and the PSB, and more generally, the issue 
of collection, preservation, and validity of evidence in 
relation to administrative and criminal enforcement 
of IPR. This working group should be organised by 
MOFCOM, in cooperation with relevant Chinese officials 
and European officials present in China, and might be 
financed by existing EU-China cooperation projects. 

 

3. Patents
Patent Enforcement at Trade Fairs

Concern
Patent owners are sometimes estopped from enforcement 
against repeat infringers due to the policies and/or 
regulations of some local intellectual property bureaus 
that require, as a prerequisite before action can be taken, 
a decision from a prior infringement lawsuit (or in some 
cases administrative action) be obtained against the 
repeat infringer. This is an unreasonable requirement that 
makes it difficult for rights holders to enforce patent rights 
at trade fairs. This in part enables companies to offer 
manufacturing of infringing products well before patent 
expiry and otherwise enables patent infringement at trade 
fairs, which in-turn harms the reputation of trade fairs in 
China at large.

Assessment 
There continue to be a significant number of patent-
infringing products, e.g. those involving patented chemical 
compounds, at trade fairs in major cities in China. It is 
easy to offer infringing products at trade fairs in China for 
the purpose of finding new clients interested in buying 
infringing products. Even if an intellectual property bureau 
acts against such infringers after having studied the patent 
owner’s cumbersomely collected and comprehensive 
patent documentation, and finding a clear prima facie act 
of infringement, infringers often merely react by stopping 
their offer at the current trade exhibition and orally 
acknowledging an improper act, but return to the next 
trade exhibition with the same infringing product(s). 

It would be unreasonable to fi le a lawsuit against 
numerous infringers because the only act that can be 
proven is an offer for sale (fishing for clients with infringing 
products can only be proven after a first sales order). 
Rather than attempt litigation, reasonable patent owners 
simply send a warning letter to the fair’s infringers where 
there is absence of proof of actual sales. 

Herein i t  is unacceptable that patent owners are 
estopped from enforcement against repeat infringers 
due to abovementioned policy and/or regulations of local 
Intellectual property bureaus on obtaining decisions 
against the repeat infringer. Infringing offers at trade 
fairs never disappear and the patent owners’ rights are 
continuously infringed. 

In principle, trade fair enforcement regulations have a 
preventive function meant to help avoid infringing products 
appearing in the market in the first place. This function 
should be maintained by making it not unacceptably 
difficult to act against repeated offers of patented products 
at the fairs to fish for clients.

Recommendation
•   Specify in a new article in the 2006 Protection Measures 

for Intellectual Property Rights During Exhibitions that 
actions against repeat infringers are allowed unless 
the infringer is able to justify that he/she has filed a 
request for declaration of non-infringement on the 
offered product after receiving a warning letter, or has 
started an invalidation proceeding against the patent in 
question. 

4.  The Technology Import and Export 
Regulation

Concern
The TIER creates notable burdens and uncertainties for 
rights holders in China. Some of the specific conditions 
provided in these rules growingly concern all foreign 
enterprises who, at the invitation of China, have agreed 
to develop their research & development (R&D) activities 
in China and expect to receive fair treatment therein. 
While many companies have accepted the administrative 
burdens related to the law, due to the fact that it regulates 
every type of cross-border technology licensing, there are 
still a number of concerns with the law. These concerns 
include, but are not limited to, Article 24 which sets overly 
strict liability for foreign technology licensors in certain 
instances; and Article 27, which sets out requirements that 
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in certain instances undermine the ability of a licensor to 
grant technology usage rights only in a specific context.

Assessment
The aforementioned concerns relating to Article 24 and 
Article 27 in particular are mentioned in more detail below:

Article 24 of the TIER requires a foreign technology 
licensor to bear liability for any accusation of infringement 
that may be brought against the importer in relation to 
the use of the licensed technology. In areas with patent 
thickets and where the licensed technology is still not fully 
developed, such obligation often creates an undue burden 
on the licensor and makes some technology transfers 
unacceptable if there is no flexibility to share risks.

Article 27 of the TIER finds that improvements on licensed 
technology shall be fully owned by the licensee. While 
the IPR Working Group agrees that, in general, the 
licensor shall not restrict the licensee from conducting 
further research on the licensed technology and acquiring 
ownership rights on such improvements, Article 27 has 
been found to be problematic in areas where the licensor 
is the owner of core technology and has only granted the 
right to use it in a specific context of outsourcing R&D 
activities or toll manufacturing.

With the development of the IP environment in China 
and the knowledge gains of local Chinese licensees, the 
IPR Working Group believes that the TIER should be 
less restrictive and allow parties to negotiate terms that 
fit specific technology transfer situations. Such flexibility 
would overall foster more technology transfer with China.

Recommendation
•  Revise the Technology Import and Export Regulation by 

providing that contractual clauses addressing issues 
such as (1) the liability of the technology transferor 
or licensor in an infringement claim raised by a third 
party, or (2) the ownership of the rights resulting from 
an improvement made by the transferee or licensee 
of the technology concerned, shall be freely disposed 
of by the contracting parties according to the specific 
conditions of the case.

Abbreviations
AQSIQ  General Administration of Quality   
  Supervision, Inspection and Quarantine
CTMO  China Trademark Office
GAC  General Administration of Customs
GI(s)  Geographical Indication(s)
IP   Intellectual Property
IPR  Intellectual Property Right(s)
MoA  Ministry of Agriculture
MOFCOM Ministry of Commerce
NCAC  National Copyright Administration of   
  China 
PSB   Public Security Bureau
R&D  Research and Development
SAIC  State Administration of Industry and   
  Commerce
SC  State Council
SCLAO  State Council Legislative Affairs Office
SIPO  State Intellectual Property Office 
SPC  Supreme People’s Court
TIER  Technology Import and Export   
  Regulation
TRAB  Trademark Adjudication Board
WIPO  World Intellectual Property Organisation
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Legal & Competition Working Group

Key Recommendations
1. Eliminate Restrictions for Foreign Legal Services

•  Extend the Closer Economic Partnership Arrangement between Hong Kong and the mainland to foreign 
firms.

•   Permit the creation of Joint Law Ventures between foreign and Chinese law firms.
•   Allow foreign law firms to practice Chinese law through the employment of individuals who are qualified 

under PRC laws. 
•   Allow passport holders from EU countries to sit for the bar exam in China as long as they meet all 

required qualifications. 

2. Clarify Key Concepts under Anti-Monopoly Law (AML)
•    Rules and Transparency
-  Issue comprehensive rules and guidelines on all remaining key aspects of the AML promptly, in order to 

promote fuller understanding and compliance by businesses, and to offer them greater legal certainty. 
Where such rules or guidelines are unavailable, the Anti-Monopoly Enforcement Authority (AMEA) 
bodies should take this lack of clarity into account in their enforcement of the AML.

-  Support the efforts of the Supreme People’s Court in promoting cases brought under the AML, and 
encourage publication of a judicial interpretation further clarifying the procedural rules governing AML-
related cases, while providing guidance on damage claims, including standard of proof and the ultimate 
level of damages.

-  Adopt standard publication channels, such as websites, for all information relevant to AML enforcement, 
including new measures, decisions and consultations.

•    Concentrations
-  Publish notices online confirming that filings have been made, identifying the notifying parties and the 

sector involved in the transaction.
-  Apply and enforce the AML transparently, publishing as many detailed and reasoned decisions as 

possible in order to increase understanding of the review process and standards of the AMEA bodies.
-  Ensure that external elements do not obstruct the swift and prompt decision-making process of notified 

concentrations.

•    International Standards
-  Ensure that the implementation and enforcement of the AML does not unfairly discriminate between 

domestic and foreign-owned enterprises, in particular in the light of Article 7 of the AML.
-  Contribute to the development of international competition law policy through participation in the 

International Competition Network (ICN).
-  Ensure that the application and enforcement of the AML is consistent with International Competition Law 

(ICL) policy and practice while adopting policies and approaches suited to the Chinese economy.

3. Improve Arbitration Environment
•  Increase party autonomy with regard to the choice of arbitration institution, legal representation, selection of 

arbitrators and forum selection.

: The red flags denote key recommendations perceived to be clearly market access related
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•  Conform the standard of review for arbitral awards issued in domestic and international cases.
•  Encourage the systematic publication of court decisions and statistics on the enforcement of arbitral awards.
•  Improve procedures for obtaining preliminary interim relief in support of arbitration proceedings.

4. Continue Working Towards Greater Transparency
•  Standardise the public consultation process, allow for at least eight weeks for comment on drafts of laws and 

regulations, and acknowledge receipt of comments.
•  Publish all laws and regulations prior to implementation, establish an official journal for recording all laws and 

regulations and provide official English translations of important rules and regulations.
•  Enforce only those laws and regulations that have been previously published in an official journal.
•  Publish all court judgments of the intermediate and provincial People’s Courts’ level on an official, consolidated 

website. 
•  Ensure that all judgments issued by a Court can be consulted by any interested party, even if not necessarily the 

litigants or their counsels.
•  Allow foreigners to attend civil and commercial hearings in the People’s Courts.
•  Further define the scope of state secrets, in particular the categories of jeopardising social stability” or “undermining 

the economic and scientific and technological strength of the state”. 

Introduction to the Working Group
The Legal & Competition Working Group aims to 
promote greater legal transparency and awareness 
of legal developments affecting foreign investment 
and trade in China.

The Working Group has fostered ties with various 
organisations and government bodies such as the 
Ministry of Justice (MOJ), Beijing and Shanghai 
Bureaus of Justice, the Ministry of Commerce 
(MOFCOM), the State Administration for Industry 
and Commerce (SAIC), the National Development 
and Reform Commission (NDRC), the National 
People’s Congress (NPC), the Legislative Affairs 
Office of the State Council (SCLAO), the China 
International Economic and Trade Arbitration 
Commission (CIETAC), and the Shanghai Bar 
Association (SBA).

The Working Group was created in 2000 and now 
comprises over 520 individuals representing over 
250 member companies. It is active in the Beijing, 
Shanghai and Pearl River Delta (PRD) chapters of 
the European Chamber. It consists of lawyers from 
European-based law firms registered with the MOJ, 
European lawyers working in other foreign law firms 
registered with the MOJ or for Chinese law firms, 
as well as in-house counsel for European corporate 
entities with a presence within China.

International law firms are important in terms of 
facilitating technology transfers to China and importing 
international techniques, legal precedents and 
expertise in areas such as venture capital, mergers and 
acquisitions (M&A), and bank documentation.

European law firms are a training ground for future 
Chinese international lawyers, and have extensive 
experience in managing complex legal processes, 
organisations and legal risks. Opening up the market 
and allowing greater competition would help China 
establish itself as one of the leading legal services 
markets in the world.

Recent Developments
Since its creation, the Working Group has put special 
focus on monitoring developments in the Chinese legal 
system. By offering contributions during the legislative 
process and sharing expertise, both in respect of the 
law-making process and in relation to administrative 
and court procedures, the Legal & Competition Working 
Group has sought to strengthen the development of 
rule of law in China. The Working Group welcomes the 
efforts the Chinese Government has made to improve 
transparency and increase public participation in the 
legislative process. 
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The Working Group provided comments on the following draft laws and regulations during 2011:

The members of the Legal & Competition Working 
Group are committed and eager to contribute to the 
development of the Chinese legal system through their 
know-how and expertise assisting Chinese officials 
in their drafting efforts and by holding seminars and 
meetings with them on specific legal topics.  

In January 2012, the Legal & Competition Working 
Group met with Mr. Du Chun, Director General of the 
Department for Lawyers and Public Notaries of the 
Ministry of Justice. The Working Group appreciates the 
Ministry of Justice’s openness to a constructive dialogue 
on legal services in China and the role of foreign law 
firms in the development of the Chinese legal system. 
The Working Group hopes that this could be the start of 
a fruitful cooperation in many related areas.

During the past year, the Working Group has also had 
the chance to meet the Shanghai Bar Association, 
Shanghai Arbitration Commission and the China 
Internat ional  Economic and Trade Arbi t rat ion 
Commission. The Working Group appreciated the 
opportunity to express their insights on issues that are 
of interest for our members and wishes to cooperate 
with them further.

The Working Group recognises the continuous efforts 
of the Anti-Monopoly Enforcement Authority (AMEA) 

bodies in adopting implementation rules under the Anti-
Monopoly Law (AML). The Working Group appreciates 
the opportunity that AMEA bodies give to the Chamber 
and other stakeholders to comment on various draft 
rules. The Working Group observes that the AMEA 
bodies are enforcing the AML with more determination 
in merger or behavioural cases; this is very encouraging 
but it now becomes essential to ensure that the AML 
is applied in a transparent manner while considering 
the importance of respecting companies' fundamental 
rights in any proceeding, and to continue to adopt 
implementing rules in all areas where further regulations 
or guidance are required.

In terms of significant developments the Working Group 
would like to highlight the following:

1. 12th Five-Year Plan
In March 2011, the National People’s Congress 
adopted China’s Outline of the 12th Five-Year Plan for 
the National Economic and Social Development (2011-
2015). The 12th Five-Year Plan offers guidelines for 
the implementation of China’s key macroeconomic 
development policies. The 12th Five-Year Plan also calls 
for the development of the legal system, popularization 
of the knowledge of law and the reform of the judiciary 
system. 

to SCLAO (15th December 2011)

                                                                                                                                                        to 
MOFCOM (8th April 2011)

 to MOFCOM (29th April 2011)

                                                                                                                                       to 
MOFCOM (19th May 2011)

 to SPC (31st May 2011)

              to Ministry of 
Human Resources and Social Security (MOHRSS) (15th June 2011)

 to MOFCOM (30th August 2011)

 to MOFCOM (9th December 2011)

 to NDRC (6th January 2011)Formulating the 12th Five-Year Plan

Regulations on National Security Review of M&A of Domestic Enterprises by Foreign Investors

Catalogue of the Guiding Principles of Foreign Invested Industries

Management Approach on Equity Investment involving Foreign-Invested Enterprises

Supreme People’s Court (SPC) Provisions on a Number of Issues Applicable to the Trial of Monopoly 
 Civil Dispute Cases (Draft)

Interim Measures for the Participation in Social Insurance of Foreigners Employed in China

Cross-Border RMB Direct Investment

Business Administrative Penalty

Special Labour Protection Regulations for Female Employees (Draft) 
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The members of the European Chamber consider 
rule of law and transparent pol icy-making and 
implementation as major regulatory drivers for China’s 
economic performance in the coming years1. The 
Working Group encourages officials to continue working 
in these areas in order to accomplish the stated goals 
of the country’s 12th Five-Year Plan. 

2.  Investment Catalogue
The Decree No.12 [2011] National Development and 
Reform Commission and the Ministry of Commerce 
on the Catalogue of Industries for Guiding Foreign 
Investment became effective on 30th January, 2012. The 
new catalogue follows the priorities indicated in the 12th 
Five-Year Plan such as industrial upgrading, developing 
new strategic industries, promoting new energy. 

The Working Group members would like to better 
understand the legal status of the catalogue as well 
as its value as policy document as the second final 
provision states that it can be superseded by special 
regulations or industrial policies of the State Council. 

3.  Legal Services
Regarding the key recommendation concerning 
legal services set out in previous years, the Legal 
& Competition Working Group has noticed certain 
developments. 

In November 2011, the Working Group was informed 
that the Shanghai Bureau of Justice was reviewing a 
proposal to welcome foreign lawyers based in Shanghai 
to become ‘special’ members of the Shanghai Bar 
Association2. In March 2012, members of the Working 
Group in Shanghai confirmed that they had received 
a letter from Shanghai Bar Association asking them to 
join as ‘special’ members. This would be the first time 
that foreign lawyers have been offered membership of a 
local association in China. 

The Working Group welcomes the fact that this 
development could bring more cooperation and mutual 
understanding between foreign and domestic law 
firms and also better understanding of the regulatory 
environment. However, members of the Working Group 
would like to understand better what this development 

1   European Union Chamber of Commerce in China, European Business in China 

- Business Confidence Survey 2012,  published on 29th May 2012, http://www.

europeanchamber.com.cn/en/chamber-publications

2   Yun Kriegler, 2011, ‘Chinese law association first to admit foreigners’, The 

Lawyer, 14th November, viewed 2nd April 2012, <http://www.thelawyer.com/

chinese-law-association-first-to-admit-foreigners/1010218.article>

will mean and what rights and duties it will entail. 
Transparent criteria as to who may join a PRC bar 
association would also be welcomed very much.

4.  People’s Republic of China’s (PRC) Law on the 
     Applicable Law for Foreign Related Civil Actions3

This law, effective since 1st April, 2011, codifies the 
provisions by the Supreme People’s Court on Applicable 
Law in Cases involving Foreign Related Civil and 
Commercial Contractual Disputes (July 23, 2007)4. The 
aim of this law is to define the applicable law in certain 
civil actions involving a foreign element as in disputes 
regarding real property rights or intellectual property 
rights. 

The Working Group welcomes this important development 
as it adds some certainty for lawyers and foreign 
businesses dealing with cross-border transactions and 
disputes with Chinese parties on the applicable law. 

5.  Guiding Cases by Supreme People’s Court5

In December 2011, the Supreme People’s court 
released the first batch of guiding cases6 to help other 
People’s Courts at all levels to make their rulings when 
hearing similar cases. Judges when hearing similar 
cases should refer to the key principles for adjudication 
in the guiding cases in order to interpret laws and 
regulations for their rulings. 

The Working Group believes that this is an important 
step in the reform of the Chinese legal and judiciary 
system that aims at a unified application of legislation 
in order to produce coherence between courts by the 
application of consistent principles in their rulings. 
This can bring more certainty on the interpretation of 
laws and regulations when ruling on similar cases and 
enhance the faith of the masses in the judiciary system. 
However the Working Group is concerned that lower 
courts might copy mechanically the decisions from the 

3   PRC Law on the Applicable Law for Foreign-related Civil Actions, promulgated by 

the Standing Committee of the National People’s Congress, 28th October2012, 

effective 1st April 2011, < http://www.gov.cn/flfg/2010-10/28/content_1732970.

htm>, < http://www.court.gov.cn/qwfb/sfwj/tz/201104/t20110411_19414.htm>

4   Supreme People’s Court on Applicable Law in Cases involving Foreign Related 

Civil and Commercial Contractual Disputes, 23rd July 2007, <http://www.court.

gov.cn/qwfb/sfjs/201006/t20100628_6412.htm>

5   Notice of the Supreme People’s Court Concerning the Release of the First Batch 

of Guiding Cases, issued on Dec. 20, 2011, available at <http://www.court.gov.

cn/xwzx/jdjd/sdjd/201112/t20111220_168539.htm>

6   The cases discussed and passed by the Adjudication Committee of the SPC 

on December 20, 2011 are: - Guiding Case No.1: Shanghai Centaline Property 

Consultants Limited v. TAO DehuaGuiding Case No.2: Wu Mei v. Meishan 

Xicheng Paper Co.,Ltd; - Guiding Case No.3: Bribery committed by Pan Yumei 

and Chen Ning; - Guiding Case No.4: Intentional Homicide committed by Wang 

Zhicai
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guiding cases in similar cases, instead of following the 
key principles for their reasoning.

The Working Group will follow closely for further insight 
on how the key principles of the guiding cases are 
applied. 
 
6.  Promulgation of the National Security Review 
     Procedures by the Ministry of Commerce

The Provisions of the Ministry of Commerce on 
Implementing a Security Review System for Mergers 
and Acquisitions of Domestic Enterprises by Foreign 
Investors7, came into effect on 1st September, 2011, 
after a trial implementation period of six months. The 
Provisions lay the groundwork for a review process 
of the foreign merger and acquisition of a Chinese 
enterprise that could give rise to national security 
concerns. 

The scope of the review is still ambiguous and leaves 
to the discretion of regulators whether a transaction 
is subject to review or it should be terminated. This 
source of uncertainty is aggravated due to the lack 
of implementation of further regulations and lack of 
consistent practices as it still remains untested.

7.   Provisional Measures on Soliciting Public 
      Opinion on Laws and Regulations8

On April 2012, the SCLAO issued provisional measures 
intended to streamline the consultation process for draft 
legislation and regulations in order to improve 
the transparency in the legislative process and public 
participation. The article 6 of these measures establishes 
that “public consultation for draft regulations should not 
be less than 30 days”. The Working Group welcomes this 
first step towards standardisation of the consultation 
system and will follow closely on how these measures 
are implemented in practice. It is further recommended 
to extend the public consultation period to at least eight 
weeks in line with international practices. 

7   Provisions of the Ministry of Commerce on Implementing a Security Review 

System for Mergers and Acquisitions of Domestic Enterprises by Foreign 

Investors, Notice [2011] No. 53, Ministry of Commerce, 26th August 2011, <http://

www.mofcom.gov.cn/aarticle/b/c/201108/20110807713530.html>

8  Provis ional  Measures on Sol ic i t ing Publ ic  Opin ions on Laws and 

Regulations, SCLAO, 27th April 2012, http://www.chinalaw.gov.cn/article/

cazjgg/201204/20120400367358.shtml 

Key Recommendations
1. Eliminate Restrictions for Foreign Legal 
    Services
Concern
Despite positive developments in many areas addressed 
by the Legal & Competition Working Group, substantive 
progress has not been made to ease the restrictions 
for foreign law firms and legal practitioners operating in 
China since China’s accession to the WTO. The Working 
Group’s concerns continue to relate to restrictions placed 
on foreign lawyers and foreign law firms operating in 
China, including in relation to the provision of advice 
and restrictions on such lawyers and firms appearing 
in court. At the same time, the current system also 
significantly limits the career choices for Chinese 
citizens who are qualified as PRC lawyers and have 
perhaps spent years training abroad.

Assessment
This year marks the 20th anniversary of the “Provisional 
Rules of the Ministry of Justice and the State Administration 
for Industry and Commerce on the Establishment of 
Offices in China by Foreign Law Firms”, which when 
issued in 1992 opened the door to an increased 
presence of foreign firms in China. The permission to 
open a second office upon China’s accession to the 
World Trade Organisation (WTO) (when new rules 
related to foreign law firms came into effect9) has also 
facilitated the expansion of foreign firms in the country. 

Without a shadow of doubt, the international firms who 
set up in China at the beginning of the 1990s have been 
instrumental to achieving China’s objective to attract 
foreign investments from large multinationals. 

In addition, these foreign firms have also imported 
techniques, legal precedents and expertise in various 
areas including venture capital, mergers and acquisitions 
and banking. They have been and continue to be a training 
ground for young Chinese lawyers, many of whom have 
then pursued carriers in Chinese firms, often achieving 
partnership. 

Since 1992, the Chinese legal profession has undergone 
significant changes towards more professionalisation and 
sophistication. Some Chinese firms have grown to a 
size (by number of lawyers and profits) similar to some 

9  Regulations on the Administration of Foreign Law Firms’ Representative Offices 
in China, State Council, issued 22nd December 2001, effective 1st January 2002, 

http://www.gov.cn/gongbao/content/2002/content_61860.htm
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of their U.S. or EU-based peers (according to recent 
statistics, for instance, Dacheng Law firm, comes first 
as the largest firm in Asia)10.  

However, while the Chinese economy and foreign 
investment landscape in various services industries has 
experienced remarkable developments towards more 
openness and relaxation of restrictions, foreign firms 
continue to face significant challenges due to current 
rules restricting their activities in China. In addition, 
since foreign law firms can only set up in the form of 
a representative office rather than a partnership, they 
are subject to a much more onerous tax regime as 
compared to PRC law firms. 
 
The Working Group continues to believe that integration 
of foreign law firms into China is very important, and 
that the Ministry of Justice, as well as the All-China 
Lawyers Association should pay attention to this issue.  

The Working Group also believes that the legal and 
economic background existing in 1992 and 2001 has 
changed dramatically and that the concerns that led 
to the 1992 and then the 2001 regulations (need to 
protect the nascent China legal profession and small 
firms then existing from competition, which justified the 
restrictions imposed on foreign law firms) are not that 
relevant anymore. This is true especially if one takes 
into account the size and sophistication reached by 
some PRC firms, the convergence in remuneration level 
for mid-level and senior associates between foreign and 
Chinese firms and, last but not least, the rapid expansion 
of PRC law firms in the EU market, where they do not 
encounter similar restrictions.11 

The Working Group also believes that the policies 
restricting foreign firms’ activities have hit the Chinese 
lawyers themselves: the regulatory restrictions under 
which Chinese lawyers’ license is “suspended” during the 
period in which they work with foreign law firms limits their 
career choices, preventing individuals who have qualified 
in China and perhaps spent years training abroad from 
pursuing a career with a foreign law firm. 
Integration of foreign law firms into China
The Working Group continues to believe that in order to 
have a well-balanced legal services market, there must 
be closer cooperation and integration between local and 

10  Asia’s 50 Largest Law Firms of 2011, Asia Legal Business, published 26th April 

2012, viewed on 5th May 2012, http://asia.legalbusinessonline.com/surveys-and-

ranking/asias-50-largest-law-firms-of-2011/108186

11 In many EU countries, as long as the lawyer giving advice is qualified under 

the local jurisdiction it doesn’t matter where the ultimate ownership of the firm 

employing him resides.

foreign law firms in China. The ultimate goals should 
be: (1) to allow foreign law firms to practise Chinese law 
through the employment of Chinese-qualified lawyers 
and the ability to enter into partnerships with Chinese-
qualified lawyers; and (2) to allow Chinese law firms 
to develop multi-jurisdictional practices, through the 
employment of foreign-qualified lawyers and the ability 
to enter into partnership with foreign-qualified lawyers.

Extension of the Closer Economic Partnership 
Arrangement (CEPA)
The CEPA benefits are currently only extended to 
Hong Kong law firms and lawyers. In view of the limited 
benefits of the current arrangement, the Working Group 
believes that CEPA should be expanded to include 
formal joint law ventures (JLV) between foreign law 
firms and Chinese law firms.

Many jurisdictions, such as those of South Korea, Japan 
and Singapore, have started their liberalisation process 
through the implementation of JLVs. The adoption 
of this mode of co-operation with foreign law firms, if 
permitted in China, would benefit Chinese law firms and 
Chinese lawyers, and contribute to the development of 
a modern legal services market in China.

Recommendation
•  Extend the CEPA between Hong Kong and the mainland 

to foreign firms.
•  Permit the creation of JLVs between foreign and 

Chinese law firms.
•  Allow foreign law firms to practice Chinese law through 

the employment of individuals who are qualified under 
PRC laws.

•  Allow passport holders from EU countries to sit for the 
bar exam in China as long as they meet all required 
qualifications.

2.  Clarify Key Concepts under Anti-
     Monopoly Law (AML)

Concern
The Working Group welcomes the progress made to 
clarify application of the AML, and the higher degree of 
enforcement in merger or behavioural cases. However, 
many aspects of the application of the AML remain 
unclear and detailed reasoning or rulings in important 
cases remain unpublished. With increased enforcement 
activity and sophistication of decisions, it will be 
important for the AMEA bodies to clarify key concepts 
under the AML and their approach to competition 
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issues so as to ensure transparency in procedures. The 
absence of such clarifications may delay the positive 
economic benefits that an effective competition law 
affords companies and consumers, as per Article 1 of 
the AML.

Assessment
The AML has been in effect for nearly four years. 
However, the law’s impact on market behaviour in 
China remains relatively low despite progress made in 
the development of a broad framework of rules to guide 
AML enforcement and compliance, and the increased 
determination of the AMEA bodies to enforce the AML. 
Examples include the NDRC's abuse of dominance 
cases in the pharmaceutical12 and broadband sectors13, 
and MOFCOM's imposition of remedies in relation 
to transactions involving domestic companies (GE/
Shenhua14 and Henkel/Tiande15).

Business operators in China who are keen to comply 
with the law to mitigate risk will continue to face 
challenges due to the lack of clear standards and 
guidance on enforcement methodology. In this context, 
adherence to relevant international standards such 
as those in mature antitrust jurisdictions such as the 
European Union (EU) and the United States are an 
effective way forward.

Particular progress has been made in the area of 
merger control under the AML, with MOFCOM publishing 
rules on remedies that it can impose. New rules were 
adopted early this year regarding its approach to 
companies that fail to notify a qualifying concentration 
and when MOFCOM may review a transaction if 
applicable filing thresholds are not met. These rules 
may further encourage companies, including domestic 
companies, to respect the AML and the merger control 
system that China established four years ago. There 
have also been discussions regarding the possibility of 
introducing a short form filing procedure with a view to 
streamlining the review procedure before MOFCOM. 

12  Drug Firms Face Monopoly Fines, China Daily, published 15th November 

2011, viewed on 5th May 2012, http://www.chinadaily.com.cn/cndy/2011-11/15/

content_14094489.htm

13  China Telecom, China Unicom pledge to mend errors after anti-monopoly probe, 

Xinhua, published on 2nd December 2011, viewed on 5th May 2012, http://news.

xinhuanet.com/english2010/china/2011-12/02/c_131285141.htm

14 Shenhua-GE JV Anti-Monopoly Filing Cleared with Condition, China Daily, 

11th November 2011, viewed on 5th May 2012, http://www.chinadaily.com.cn/

business/2011-11/11/content_14077223.htm

15  Announcement No. 6 of 2012, MOFCOM, 9th February 2012, http://english.

mofcom.gov.cn/aarticle/policyrelease/domesticpolicy/201203/20120308033072.

html

There have also been positive developments in relation 
to other aspects of the AML. Since their adoption of 
substantive and procedural rules regarding abusive 
conduct, agreements between competitors, vertical 
restraints in distribution agreements, price-related 
restrictions, and abuses of administrative power that 
result in the restriction or elimination of competition, the 
NDRC and, to a lesser extent, the SAIC have started 
to enforce these rules to sanction and encourage 
companies to adjust commercial practices.

Current Issues
Despite these positive developments, a number of 
areas of the AML remain unclear. Furthermore, there 
is uncertainty among businesses as to the number and 
type of additional implementing regulations or guidance 
that can be expected from the AMEA bodies, due to the 
lack of any published work schedule showing the draft 
rules being considered by the AMEA bodies.

The key areas where further implementing regulations 
or guidance are required remain:
• The control of concentrations, in particular:

- The notions of “control” and “JV”.
- The evaluation of remedies imposed as conditions for 

approving concentrations.
- The assessment of horizontal and vertical concentrations.
- The circumstances in which MOFCOM may intervene if 

the filing thresholds are not met.
• The application of the AML to the exercise of 
   Intellectual Property Rights (IPR).
• Clarification of:

- The calculation for fines.
- The market share threshold under which agreements 

will not be considered as monopoly agreement (De 
Minimis rules).

- The relationship and interplay between the AML and 
related Price Law and Anti-Unfair Competition Law (in 
particular the circumstances in which the Price Law/
Anti-Unfair Competition Law will be applied instead of, 
or alongside, the AML, and the applicable standard of 
proof when given conduct can be sanctioned under 
these different laws). 
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• Procedure and assessment:
- Adopting automatic exemption for some types of 

agreements.
- Clarifying how a request for exemption may be 

submitted and assessed.
- Clarifying the inconsistency of the leniency programs 

between SAIC and the NDRC.
- Clarifying the rules and procedure for private litigation 

in China.

Transparency in the Enforcement of the AML
Ongoing transparency is a fundamental part of 
developing a competition policy. Thus, it is welcomed 
that MOFCOM has published some of its merger control 
decisions. The Working Group also welcomes that 
MOFCOM discloses progressively more details of its 
decisions to the parties and to third parties.

The Working Group is encouraged to see that several 
proceedings have concluded or are ongoing before the 
NDRC and SAIC, with the NDRC investigating its first 
abuse of dominance cases involving pharmaceutical 
products and broadband services. Courts have 
also continued to entertain private litigation cases. 
Transparency in the enforcement of these cases, while 
respecting the secrecy of the proceeding itself, would 
be welcome. In this respect, it would be helpful if the 
AMEA bodies created websites on which all AML-
related documentation could be published, including 
a comprehensive and up-to-date copy of the AML, 
implementing regulations, fully reasoned decisions, 
notices, guidance, a summary of filings received, an 
indication of the sector involved in the transaction, 
and so on. Many other competition law authorities 
worldwide have created such websites, in particular 
the European Commission and national competition 
authorities. The publication of such information also 
encourages compliance with the AML by businesses, by 
enhancing awareness of obligations. It is also important 
to ensure that any communication with the press does 
not undermine the individual rights of defendants, while 
ensuring appropriate publicity of a case at the same 
time. 

The Working Group remains keen to work with relevant 
EU and Chinese government bodies such as the 
Directorate General (DG) Competition, the EU Delegation 
to China and Mongolia and the AMEA bodies in order to 
develop more frequent and structured dialogue between 
EU businesses in China and the three bodies entrusted 
by the State Council with AML enforcement, namely 
MOFCOM, SAIC and the NDRC.

Recommendation
• Rules and Transparency:

- Issue comprehensive rules and guidelines on all 
remaining key aspects of the AML promptly, in order 
to promote fuller understanding and compliance by 
businesses, and to offer them greater legal certainty. 
Where such rules or guidelines are unavailable, the 
AMEA bodies should take this lack of clarity into 
account in their enforcement of the AML.

- Support the efforts of the SPC in promoting cases 
brought under the AML, and encourage publication of 
a judicial interpretation further clarifying the procedural 
rules governing AML-related cases, while providing 
guidance on damage claims, including standard of 
proof and the ultimate level of damages.

- Adopt standard publication channels, such as websites, 
for all information relevant to AML enforcement, 
including new measures, decisions and consultations.

• Concentrations:
- Publish notices online confirming that filings have been 

made, identifying the notifying parties and the sector 
involved in the transaction.

- Apply and enforce the AML transparently, publishing as 
many detailed and reasoned decisions as possible in 
order to increase understanding of the review process 
and standards of the AMEA bodies.

- Ensure that external elements do not obstruct the 
swift and prompt decision-making process of notified 
concentrations.

• International Standards:
- Ensure that the implementation and enforcement of the 

AML does not unfairly discriminate between domestic 
and foreign-owned enterprises, in particular in the light 
of Article 7 of the AML.

- Contribute to the development of international 
competition law policy through participation in the 
International Competition Network (ICN).

- Ensure that the application and enforcement of the 
AML is consistent with International Competition Law 
(ICL) policy and practice while adopting policies and 
approaches suited to the Chinese economy.

3. Improve Arbitration Environment

Concern
The arbitration environment in China continues to 
evolve and updating of the PRC Arbitration Law is 
anticipated in the not too distant future. The European 
business community welcomes the efforts made in 
recent years to improve China’s arbitration environment 
and looks forward to its increasing internationalisation. 
However, for this to happen there are still some areas 
that should be improved.
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Assessment
Arbitration is usually the preferred method of dispute 
resolution for foreign investors in China. The development 
of the rules of arbitration, especially the China International 
Economic Trade and Arbitration Commission (CIETAC) 
rules that have been updated this year, shows that 
Chinese legislation and practice are improving the 
relevant regulatory environment. However, a number of 
problems still exist.

Limited Party Autonomy
CIETAC has amended its rules to permit it to administer 
arbitrations outside China and to operate rules other than 
its own, but China does not permit foreign arbitration 
institutions such as the International Chamber of 
Commerce (ICC) to administer cases with a seat in 
Mainland China. From an international perspective, this 
position is untenable and China should permit foreign 
arbitral institutions to site arbitrations in China.

China also diverges from international arbitration 
practice by prohibiting lawyers who are not PRC-
qualified from making submissions of PRC law in 
Chinese arbitrations. It appears that such prohibition 
serves no purpose other than to protect the Chinese 
Bar. In addition, China limits the siting of arbitrations 
outside China to disputes involving one foreign party, 
which does not include foreign-invested Chinese 
companies. This means that foreign-invested companies 
are forced to arbitrate under the domestic Chinese 
arbitration regime in circumstances where tribunals 
and arbitral institutions could avoid any appearance 
of perception of biased decision or proceedings by 
allowing the parties to freely close the applicable rules. 
Further, there are limited grounds of appeal available in 
relation to domestic awards.

Standard of Review
Different standards of review between domestic and 
foreign-related arbitration cases should be abolished. 
The standards of review for domestic cases could open 
the gates for de novo review of the case by Chinese 
People’s Courts.

Increasing party autonomy and standard of review will 
help modernise and upgrade China’s arbitration practice 
and make it more attractive to foreign investors.

Publication of Relevant Court Decisions on 
Enforcement
Although the evidence may be largely anecdotal, 
the perception of many foreign investors is that the 
enforcement of arbitration agreements and arbitral 
awards in China is uneven at best. There is also a 
general belief that it is difficult for foreign claimants to 
enforce arbitral awards against recalcitrant Chinese 
respondents through the PRC courts, notwithstanding 
the fact that any failure by a Chinese court to enforce a 
foreign arbitral award must be submitted for review to 
the PRC Supreme Court.

Having access to court decisions and statistics on 
enforcement would help clarify China's actual record 
on enforcement of arbitration agreements and arbitral 
awards and help encourage confidence in Chinese 
arbitration among foreign investors. Existing notices of 
the SPC concerning publication of decisions concerning 
enforcement and evaluation of enforcement work should 
therefore be strictly implemented and systematic, 
unrestricted access to such decisions and statistics 
should be ensured.

Property and Evidence Preservation Measures
Current substantive and procedural requirements for 
obtaining preliminary interim relief, e.g. orders for the 
presentation of evidence or property, do not effectively 
support the arbitration process in China. The updated 
CIETAC rules allow interim measures to protect parties’ 
interests, but this position is not yet supported by 
related legislation, such as the Arbitration Law.

Recommendation
•   Increase party autonomy with regard to the choice of 

arbitration institution, legal representation, selection of 
arbitrators and forum selection.

•  Conform the standard of review for arbitral awards 
issued in domestic and international cases.

•   Encourage the systematic publication of court decisions 
and statistics on the enforcement of arbitral awards.

•   Improve procedures for obtaining preliminary interim 
relief in support of arbitration proceedings.

4.  Continue Working Towards Greater 
     Transparency

Concern
As a member of the World Trade Organisation (WTO), China 
is obliged to comply with the transparency requirements in 
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its accession protocol. Although significant progress has 
been made, lack of transparent implementation of laws 
and regulations by the judiciary and the administrative 
officials remains a problem for European companies 
operating in the Chinese market.

Assessment
A key element in China’s accession to the WTO 
relates to the transparency of laws, regulations and 
other rules related to trade and investment. There is a 
considerable mismatch between the WTO transparency 
requirements and the Chinese legal regime. The 
three principles of transparency -- public availability of 
laws, procedural fairness in decision-making and an 
independent system of judicial review -- as they are 
implemented in the Chinese legal system are of great 
importance. Particular attention must be paid to the 
framework of administrative decision-making, including 
the institutionalisation of broad administrative discretion, 
and to bureaucratic culture.

Public Consultation Process
The Working Group welcomes the progress that has 
been made on this front and the fruitful dialogue that 
has been established between some PRC legislative 
organs and European stakeholders. However, the 
process of promulgation of laws and regulations still 
lacks the transparency and dialogue with stakeholders 
that are necessary to enable sensible legislation to be 
enacted. 

Public consultation is a crucial element in the law-making 
process, not least because it facilitates the resolution 
of potential problems in the practical implementation 
of laws before their official promulgation and therefore 
enables better legislation to be promulgated. 

The Working Group suggests further standardising 
and harmonising the procedure for public consultation 
among officials. In this spirit, the Working Group would 
keenly encourage Chinese officials to centralise this 
consultation process on an online government website 
similar to the EU Commission website “Your Voice” 
(http://ec.europa.eu/yourvoice/), publishing (i) the initial 
call for comments, (ii) the contributions received from 
stakeholders and (iii) the final adopted text, together 
with feedback from regulators on the stakeholders 
comments. An online, modern, public legislative 
process could only reinforce the legitimacy of the laws 
themselves and therefore the effectiveness of the rule 
of law. 

In April 2012, the SCLAO issued the Provisional 
Measures on Soliciting Public Opinion on Laws and 
Regulations intended to streamline the consultation 
process for draft legislation and regulations in order 
to improve the transparency in the legislative process 
and public participation. These measures state that the 
consultation period for draft legislation and regulation 
should not be fewer than 30 days. However the Working 
Group still recommends that the standard consultation 
process for stakeholders to make their comments 
should be at least eight weeks in line with international 
practices. This issue has already been emphasised 
by some instances in 2011 where the consultation 
period was as short as one week, resulting in a very 
discouraging effect on stakeholders and effectively 
minimised the amount of feedback that could have been 
received. In June 2011, only one week was allowed for 
comments on relevant guidelines for the implementation 
of the Social Insurance Law16.  

Official Journal
Upon its accession to the WTO, China made a 
commitment to establish an official journal dedicated 
to the publication of all laws, regulations and other 
measures pertaining to or affecting trade in goods 
and services, or the Agreement on Trade-Related 
Aspects of Intellectual Property Rights (TRIPS). The 
Working Group encourages the Chinese government 
to consolidate all laws and regulations regarding these 
matters in a comprehensive online official journal in 
accordance with its WTO commitments. This would 
again work in the sense of the rule of law and provide 
both Chinese and domestic enterprises with easier 
access to laws and regulations. EUR-lex, the legislative 
portal of the European Union (http://eur-lex.europa.
eu/) may be a useful inspiration for this official journal. 
The Working Group would also encourage the Chinese 
government to prevent the online publication of laws 
and regulations by local officials in a haphazard way as 
the overflow of redundant information may cause more 
harm than good. 

State and Commercial Secrets
The foreign business community continues to be 
concerned about PRC laws on state and commercial 
secrets.

16 The Ministry of Human Resources and Social Security released for public  The Ministry of Human Resources and Social Security released for public 

solicitation of opinions the “Interim Measures for the Participation in Social 

Insurance of Foreigners Employed in China (Draft for Comments)” and the 

“Measures on the Administration of Social Insurance Record of Individuals’ 

Rights and Interests (Draft for Comments) ”in June 10th, 2011. The period for the 

submission of opinions ended on June 17th 2011.
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Foreign companies doing business in the PRC wish 
to ensure that they fully comply with PRC laws in all 
their activities in the country. The Draft Implementing 
Regulations to the PRC Law on the Protection of 
State Secrets17 (the Implementing Regulations) have 
brought certain comfort to foreign investors that the 
scope of State Secrets will be mainly limited to national 
security and defence and intelligence issues. However, 
there is still a concern that certain items listed in the 
Implementing Regulations, such as “jeopardising 
social stability” or “undermining the economic and 
scientific and technological strength of the state” lack 
the sufficient precision or restrictions to enable foreign 
investors to be fully confident that they are not in breach 
of such regulations. 

The Working Group is also concerned that, under the 
PRC Criminal Procedure Law, trials relating to state 
secrets are not conducted in open courts18.

Predictability
Predictability is one of the key requisites of a country 
governed by the rule of law, as it increases trust in the 
legal system and allows companies and individuals 
to plan their activities. In the PRC, predictability is 
negatively affected by the occurrence of retroactive 
application of laws and regulations, and the application 
of regulations in draft form.  

Retroactive Application of Laws and Regulations
On occasion, regulations and circulars issued by PRC 
officials have applied retroactively, therefore creating 
uncertainties on the state of the law at any given 
time. By way of example, foreign investors have been 
particularly upset about the retroactive application 
of the new National Security Review regime (and on 
occasion, retroactive fines for non-compliance with a 
nonexistent regime). In order to preserve legal certainty 
and the legitimate expectations of business operators, 
PRC officials and regulators should apply the general 
principle of non-retroactivity of laws and regulations and 
refrain from issuing regulations with retroactive effect.

17 Draft Implementing Regulations for PRC’s Law on Guarding State Secrets, 

SCLAO, issued on 15th May 2012, http://www.chinalaw.gov.cn/article/

cazjgg/201205/20120500367762.shtml

18  In most jurisdictions criminal trials are generally conducted in open courts and 

only certain portions of the hearing may be held in camera or be subject to an 

injunction on media reporting. In China however trials relating to state secrets 

are held in closed courts, sometimes limiting even the access of the defendant’s 

attorney.

Application of Regulations Still in Draft Form
Occasionally, rules and regulations circulated for comment 
are kept in draft form for extended periods of time, 
sometimes up to a year or more. This has particularly 
been the case in relation to implementation rules 
under the AML. This creates substantial uncertainty for 
companies whose activities or applications for approval 
or licences and permits may be affected by new rules.

Court Judgments
European businesses welcome the increase in transparency 
and publicity of court judgments. They also appreciate 
the efforts that have been put into improving and 
extending the websites of the SPC (http://www.
chinacourt.org/) and local courts (such as http://bjgy.
chinacourt.org/), through which a growing selection 
of court judgments has now been made available. 
However, the search capabilities and user-friendliness 
of these tools remains rudimentary. Improving and 
investing in these tools would prove beneficial to the 
entire business and civil community. In order to further 
increase judicial transparency and legal certainty, and 
promote consistency of judgments throughout China, 
all judgments from the intermediate and high People’s 
Courts should be made available to the public through 
an official consolidated website, freely accessible and 
searchable. Curia, the website of the European Court 
of Justice (http://curia.europa.eu/), may provide an 
interesting inspiration. 

In addition, foreigners should have full public access 
to commercial and civil hearings in the People’s 
Courts, without the need to pre-register or be specially 
authorised. It is a basic requirement of a rule of law 
society that courts of law be freely accessible to 
persons, regardless of their nationality. 

Recommendation 
•  Standardise the public consultation process, allow for at 

least eight weeks for comments on drafts of laws and 
regulations, and acknowledge receipt of comments.

•   Publish all laws and regulations prior to implementation, 
establish an official journal for recording all laws and 
regulations and provide official English translations of 
important rules and regulations.

•   Enforce only those laws and regulations that have been 
previously published in an official journal.

•  Publish all court judgments of the intermediate 
and provincial People’s Courts level on an official 
consolidated website. 
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•  Ensure that all judgments issued by a Court can 
be consulted by any interested party, even if not 
necessarily the litigants or their counsels.

•   Allow foreigners to attend civil and commercial hearings 
in the People’s Courts.

•   Further define the scope of state secrets, in particular 
the categories of jeopardising social stability” or 
“undermining the economic and scient i f ic and 
technological strength of the state”. 

Abbreviations
AMEA  Anti-Monopoly Enforcement Authority
AML Anti-Monopoly Law
CEPA Closer Economic Partnership Arrangement
CIETAC China International Economic and Trade   
 Arbitration Commission
DG  Directorate General
EBL  Enterprise Bankruptcy Law
EU  European Union
ICC  International Chamber of Commerce
ICL  International Competition Law
ICN  International Competition Network
IPR  Intellectual Property Rights
JLV  Joint Law Venture
JV  Joint Venture
M&A  Mergers and Acquisitions
MOFCOM  Ministry of Commerce
MOJ  Ministry of Justice
NDRC  National Development and Reform   
 Commission

NPC  National People’s Congress
NSR  National Security Review
OECD  Organisation for Economic Co-operation   
 and Development 
PRC  People’s Republic of China
SAIC  State Administration for Industry and   
 Commerce
SBA  Shanghai Bar Association
SCLAO  Legislative Affairs Office of the State   
 Council
SIL  Social Insurance Law
SOE  State Owned Enterprise
SPC  Supreme People’s Court
TRIPS  Trade – Related Aspects of Intellectual   
 Property Rights
WTO  World Trade Organization
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Key Recommendations
1.  Increase Market Access

•   Ensure a level playing field and equal treatment for foreign-invested enterprises (FIE) and wholly-
owned Chinese enterprises in China’s public procurement market, in keeping with high-level Chinese 
government statements that all companies legally established in China are Chinese and should be 
treated equally.

•   Provide European Union (EU) enterprises based in the EU with the same open level of access 
to China’s public procurement market that Chinese enterprises based in China enjoy in the EU, 
supporting both China’s increasing investment interests in the EU and the European Commission’s 
call for greater reciprocity in public contracts.

•    Ensure that the welcomed de-linkage of indigenous innovation policies from government procurement 
incentives in legislation is practically implemented at both the national and local level.

•   Remove practices that unfairly bar FIEs from bidding on public projects or only permit their bidding 
with a Chinese ‘partner’.

•   Issue a formal notice that clearly states the definition of ‘domestic’ products and companies, as per 
recognised international practice, ensuring all entities legally established in China are considered 
domestic regardless of the origin of their capital.

2.  Improve the World Trade Organisation (WTO) Government Procurement Agreement 
(GPA) Offer
•   Submit a ‘third revised’ GPA accession offer that addresses and meets the expectations of GPA 

signatories to accelerate GPA accession negotiations, including but not limited to providing coverage 
of State-Owned Enterprises (SOE).

•   Address the inconsistencies found in domestic legislation with GPA regulations to pave the way for a 
smooth accession.

3.  Strengthen Public Procurement Regulatory Framework
•   Publish comprehensive Government Procurement Law (GPL) implementation regulations that 

contribute, together with the published Bidding and Tendering Law (BL) implementation regulations, 
to streamlining and strengthening the overall legal framework for public procurement, thus fostering 
standardised and more transparent public procurement practices in China.

•    Ensure uniform enforcement of legislation governing public procurement nationwide.
•    Ensure all bidders have equal access to information at the start of the bidding process.
•    Enforce transparency and fair evaluation during the tendering process.
•    Create efficient and meaningful remediation to raise objections in cases of perceived irregularities.

4.  Employ Green Public Procurement (GPP) and Life Cycle Cost (LCC) Practices
•   Promote public procurement policies that encourage the development and diffusion of 

environmentally-friendly goods, construction works and services.
•   Allow for environmental considerations in technical specifications selection and award criteria, and 

contract performance clauses.

Public Procurement Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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•   Include LCC as an award criterion to identify the most economically advantageous tenders and favour 
higher-quality solutions, lowering excessive dependency on price.

5. Develop Electronic Public Procurement (E-Procurement)
•   Encourage the deployment of a unified and centralised Electronic Procurement (e-procurement) system for timely 

and transparent announcements of upcoming public tenders and to enable interested parties to register and submit 
proposals online.

•   Adopt unified e-procurement system standards and increase information resource sharing between the Ministry of 
Finance (MOF), Ministry of Industry and Information Technology (MIIT) and provincial and municipal governments.

6. Encourage Public-Private Partnerships (PPP)
•   Issue clear guidelines to regulate PPP projects nationwide, reflecting a fair and efficient distribution of responsibilities 

between public and private partners.
•   Allow more flexibility to the chosen private partner in the project implementation.

Introduction to the Working Group
The Public Procurement Working Group was established 
in March 2005 as a cross-sector platform to address 
issues related to public purchasing and contracting in 
China. The main objectives of the Working Group are 
to make constructive recommendations for improved 
public procurement processes, to ensure fair and open 
competition, to provide and share public procurement 
practices with key stakeholders and to support the 
development of the Chinese public procurement market 
to achieve the best use of public funds.

Public Procurement Background
Despite its significant importance, public procurement 
continues to be a relatively misunderstood sector in 
China. This is due to both a general lack of awareness 
in the west of the Chinese public procurement 
system and confusion over China’s own definition 
of Government Procurement. In response to this 
knowledge gap, the European Chamber published 
in April 2011 a comprehensive study entitled Public 
Procurement in China: European Business Experiences, 
Competing for Public Contracts in China.

In this report and for the purposes of this paper, public 
procurement is defined as:

Public Procurement is tendering by the central and sub-
central government and other public entities and State-
Owned Enterprises (SOE) for projects that are of public 
interest and/or make use of public funds.1

The public procurement market is governed by two sets 
of laws, namely: the Government Procurement Law (GPL) 
and the Bidding and Tendering Law (BL).

 

1   Public Procurement in China: European Business Experience Competing for 
Public Contracts, European Union Chamber of Commerce in China, 20 April 
2011, viewed 10 May 2011
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Figure 1: Key differences between the GPL and the BL2 

Government Procurement Law Bidding & Tendering Law

Estimated market value
(see basis of 
estimations below)

CNY 1.13 trillion Approximately CNY 8.3 trillion

Typical Industries 
covered

C o n s t r u c t i o n  a n d  m a i n t e n a n c e 
of  government  bui ld ings,  ra i lway, 
information technology, office equipment, 
government car fleets, purchases of 
services for ministerial buildings and 
non-commercial government entities 
(not SOEs); other purchases related to 
relief work, emergencies, geological and 
other surveys; police, medical and other 
emergency equipment

Mainly SOEs; renewable energy, power 
generat ion and supply,  sewage, water 
supply and public transportation, most large 
construction projects e.g. most infrastructure 
projects

End-users

Government ministries and agencies at 
all levels (national, provincial, municipal), 
public schools and universities, hospitals, 
and research institutions

SOEs, private companies

SOEs Does not apply Applies

Coverage
Applies to state organs at all levels, 
public institutions

All public and private bidding

Scope
Supplies, works and services listed in the 
catalogue or above the threshold (except 
works covered by the BL)

Works of public interest, publicly funded works 
and related supplies or services, research and 
development (R&D)

Thresholds

Supplies/Services: central government: 
over CNY 1.2 million Other: over CNY 
500,000 Works: central government: over 
CNY 2 million  Other: over CNY 600,000

Works: over CNY 2 million
Works projects: over CNY 30 million

Implementing Body Ministry of Finance (MOF)

N a t i o n a l  D e v e l o p m e n t  a n d  R e f o r m 
Commission (NDRC) and local
Development and Reform Commissions, e.g. 
Beijing Development & Reform Commission 
(BDRC).

Available definition of 
‘domestic product’

Yes No

2   Public Procurement in China: European Business Experience Competing for 
Public Contracts, European Union Chamber of Commerce in China, 20 April 
2011, viewed 10 May 2011
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Review and 
Remedies procedure

Yes No

Currently covered 
by the World Trade 
Organisation’s 
(WTO) Government 
Procurement Agreement 
negotiations

Yes

SOEs were excluded from the scope of 
Government Procurement Agreement (GPA) 
coverage. Some (low value) government 
entities have been included such as Xinhua 
News Agency, Chinese Academy of Social 
Sciences and Chinese Banking Regulatory 
Commission.3 However, these institutions only 
procure goods and services for their own use 
– not public projects.

The public procurement market in China is3 estimated to 
be worth as much as CNY 9.43 trillion, applying estimation 
methods presented by the Organisation for Economic Co-
operation and Development (OECD), 4 for non-OECD 
countries and used in the European Chamber’s study on 
public procurement5 (20% of Gross Domestic Product 
(GDP)).

The Government Procurement Law (GPL)
The GPL defines government procurement as procurement 
of goods, works and services conducted with fiscal funds6 
by state organs at all levels, public institutions and social 
organisations.7 According to data from the Ministry of 
Finance (MOF), China’s government procurement market 
grew from CNY 292.8 billion in 2005 to CNY 842 billion in 
2010, growing at an average annual rate of 23.5%. China's 
government procurement accounted to CNY1.13 trillion in 
20118, representing an impressive annual growth of 35% 
from 2010. 

3  List of Entities includes: a) Xinhua News Agency b) Chinese Academy of 
Engineering c) China National School of Administration d) China Earthquake 
Administration e) China Meteorological Administration f) China Banking 
Regulatory Commission g) China Insurance Regulatory Commission h) State 
Electricity Regulatory Commission

4   20% of CNY 47.16 trillion - the 2011 GDP for China according to the National 
Bureau of Statistics (NBS), viewed 10th May 2012: http://www.eeo.com.cn/
ens/2012/0117/219616.shtml

5   Public Procurement in China: European Business Experience Competing for 
Public Contracts, European Union Chamber of Commerce in China, 20 April 
2011, viewed 10 May 2012, http://www.euccc.com.cn/en/chamber-publications

6   Fiscal funds cover both budgetary (government purchases) and extra-budgetary 
funds (government sponsored foundations and purchases covered by an 
administrative service charge).

7    Article 2, Government Procurement Law of the People’s Republic of China
8     China government procurement totals $179 billion in 2011, China Daily, 30th June 

2012, viewed 30th June 2012, http://www.chinadaily.com.cn/bizchina/2012-06/30/
content_15538668.html

Figure 2: Government Procurement of Goods and 
Services (2005-2011)

293
368

466

599

741.32
842.2

1133.2

26% 27% 29%
24%

14%

37%

35%

0

200

400

600

800

1,000

1,200

2005 2006 2007 2008 2009 2010 2011

RM
B  (b

ill
io

n)

0%
10%
20%
30%
40%
50%
60%
70%
80%
90%
100%

An
nu

al
 Gr

ow
th

 Ra
te

Total Value of Government Procurement
Annual Growth Rate



Public Procurement Working Group

Section Two: Horizontal Issues

71

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

The Bidding and Tendering Law (BL)
The following private and public projects must be 
subject to tendering under the BL:9

1. Projects such as large-scale infrastructure facilities 
and public utilities involving the social and public 
interests and public safety (e.g. Olympic installations 
such as stadiums);

2. Projects that are, completely or partly, invested by 
the state-owned funds or funded through state financing 
(e.g. an automobile manufacturer – necessarily a joint 
venture -- expanding its production facilities);

3. Projects using loans or aid funds from international 
organizations or foreign governments (e.g projects 
funded by bodies such as the World Bank or Asian 
Development Bank).

Taking the above OECD-based estimate of China’s total 
public procurement market in China (CNY 9.43 trillion) 
and the value of China’s government procurement 
market under the government procurement law for 2011 
(CNY 1.13 trillion), the value of procurement under the 
BL in 2011 can be estimated to be worth up to CNY 8.3 
trillion.

Figure 3: China’s Overall Public Procurement 
Market: CNY 9.43 trillion 

9   Article 3, Tendering and Bidding Law of the People’s Republic of China

Recent Developments
•   In June 2011, the MOF repealed three key policies 

linking government procurement to indigenous 
innovation, effective 1st July, 2011. The three 
measures, namely: The Evaluation Measures 
on Indigenous Innovat ion Products ( I IP)  for 
Government Procurement; The Administrative 
Measures on Government Procurement Budget for 
IIP; The Administrative Measures on Government 
Procurement Contracts for IIP. 10

•   In November 2011, the State Council issued a notice 
directing all government entities to remove any 
mention of linkage between indigenous innovation 
policy and government procurement incentive 
measures within regulatory documents and to stop 
such implementation by 1st December, 2011.11

•   In November 2011, the State Council published the 
Implementation Regulations for the Bidding and 
Tendering Law to come into force on 1st February, 
2012.12

•   On 30th November, 2011, China submitted its 
second “revised” offer for entry to the Government 
Procurement Agreement (GPA) under the World 
Trade Organisation (WTO)13.

The Public Procurement Working Group welcomes 
the above developments and efforts taken by the 
Chinese government to improve the public procurement 
landscape in China for foreign enterprises. The Working 
Group would like to see further improvement in 2012, 
especially with regard to the following:

China submitting a ‘third revised’ offer for WTO GPA 
accession that is in line with GPA partner expectations, 
taking into account suggestions provided in this 
paper, to form a reasonable basis for GPA accession 
negotiations.
•   China publishing the long-awaited final Implementation 

Regulations for the Government Procurement Law.

10 Notice: Ministry of Finance ‘Notice to Stop the Implementation of Three 
Documents – Indigenous Innovation Government Procurement Budget 
Management’, 23rd June 2011, viewed 1st July 2011,

11 Notice: State Council General Office ‘Notification Regarding Deepening the 
Work for Removal of Documents Linking Innovation Policies to Government 
Procurement Incentives, 17th November 2011, viewed 24th April 2012, http://
www.cqfzb.gov.cn/Pro_General/ContentShow.aspx?ProID=49&myid=8655

12  Notice: Order No. 613 of the State Council of the People's Republic of China, 
Published ‘Regulations for the Implementation of the Law of the People's 
Republic of China on Tendering and Bidding', adopted at the 183rd executive 
meeting of the State Council on 30th November 2011, 20th December 2011

      November 30, 2011, are hereby published and shall come into force on February 1, 2012.
13  WTO: China's Revised Offer on GPA Accession again not acceptable, European 

International Contractors (EIC), EIC Newsletter (Public), March 2012, viewed 
23rd April 2012, http://eicontractors.de/newsletters/public/march-2012/#six

 

 
 

 
 

 
 

 
 

Government Procurement Law (CNY 1.13 trillion) 

•  Public Healthcare
•  Government Buildings 
•  IT for government departments   
•  Government office equipment  
•  Government car fleet 
•  Non-urgent relief work  
•  Geological surveys 

Bidding Law: all projects by SOEs and private companies for 
public interest. Mainly works and utilities projects:
(CNY 8.3 trillion)

         
        

•  Energy
•  Transportation (mass commuter rail)   
•  Construction (infrastructure projects)   
• Telecommunications and post
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Key Recommendations

1. Increase Market Access

Concern
Public procurement under both China’s Government 
Procurement Law and the Bidding and Tendering Law 
continues to discriminate against foreign-invested 
enterprises (FIE) in China.

Assessment
The Working Group welcomes high-level statements 
made during 2011 by the Chinese government stating 
that indigenous innovation policies will be de-linked 
from government procurement incentives in all areas. 

Linkage between government procurement and 
indigenous innovation policy, such as the Indigenous 
Innovation List (the catalogue) and other local 
government product catalogues, have for sometime 
been a source of frustration for FIEs in China as they 
have effectively led to FIE products being discriminated 
against in government procurement procedures. This 
is despite the fact that these companies often have 
established manufacturing operations in China, many 
with important technology transfer and localised R&D 
operations.

In June 2011, The MOF announced the repeal of 
three key policies linking government procurement to 
indigenous innovation policy, effective 1st July 2011.14 
The measures passed in 2007, comprised an important 
part of the framework of China’s National Indigenous 
Innovation Product policy to promote indigenous 
innovation products by providing preference in 
government procurement. The three measures, namely: 
The Evaluation Measures on Indigenous Innovation 
Products (IIP) for Government Procurement; The 
Administrative Measures on Government Procurement 
Budget for IIP; The Administrative Measures on 
Government Procurement Contracts for IIP. 

This measure was further supported by a notice issued 
by the State Council in November 2011, directing all 
government entities to remove any mention of linkage 

14 Notice: Ministry of Finance ‘Notice to Stop the Implementation of Three 
Documents – Indigenous Innovation Government Procurement Budget 
Management’, 23rd June 2011, viewed 1st July 2011, http://gks.mof.gov.cn/
redianzhuanti/zhengfucaigouguanli/201106/t20110628_567649.html 

between indigenous innovation policy and government 
procurement incentive measures within regulatory 
documents and to stop such implementation by 1st 
December, 2011.15 The Working Group welcomes 
these de-linking commitments, as demonstrated in 
the suspension and amendment of relevant legislation 
in recent months, and looks forward to the practical 
implementation of these changes at both the national 
and local level.

Despite this positive development, access to China’s 
public procurement market remains a major concern for 
European-invested enterprises. Despite reassurances 
from the highest levels of China’s government that 
FIEs and wholly-owned domestic enterprises should be 
treated equally as domestic companies,16 FIEs are still 
discriminated against in public procurement in a number 
of ways.

Definition of Domestic Goods and Companies
A key factor contributing to difficulties of FIEs in 
engaging in government and public procurement in 
China is the inconsistent interpretation of the term 
“domestic” goods. According to the draft Implemention 
Regulations for the GPL released for public comment in 
January 2010,17 a "domestic" product, under the GPL, 
is defined as one that is "made within China's borders 
and for which domestic manufacturing costs exceed 
a certain percentage of the final price," which is said 
to be set at 50%. The Working Group requests further 
clarification and confirmation of this definition through 
the long-awaited publishing of the final Implementation 
Regulations for the GPL.

In the case of the BL, actual practice varies from 
one industry to another and, in some cases, local 
governments have stipulated local content requirements 
of 70%. In practice, the requirement for “domestic 
goods” in bidding documents and the lack of clear 
guidance on the definition of this has hindered FIEs 
established in China from having equal access to 
public procurement contracts. The Working Group calls 

15 Notice: State Council General Office ‘Notification Regarding Deepening the 
Work for Removal of Documents Linking  Innovation Policies to Government 
Procurement Incentives, 17th November 2011, viewed 24th April 2012, http://www.
cqfzb.gov.cn/Pro_General/ContentShow.aspx?ProID=49&myid=8655

16 Full text of Chinese Vice President Xi Jinping's speech at World Investment 
Forum 2010, People’s Daily Online, 7 September 2010, viewed on 23rd May 
2011, http://english.peopledaily.com.cn/90001/90776/90785/7132915.html

17 Notice: State Council of Legislative Affairs Office calls for comments on the 
Draft Implementation Regulations on Government Procurement Law, Legislative 
Affairs Office of State Council P.R. China, 11 January 2010, viewed on 8th April 
2010, 
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for further clarification on the definition of “domestic” 
companies and goods, ensuring that all companies 
legally registered in China are treated as domestic 
companies regardless of the origin of their capital.  

Restrictions on Foreign Companies
In various cases, the Chinese government has explicitly 
barred foreign FIEs from bidding on public contracts 
or mandated that they can only bid as a “partner” of 
a Chinese company. Such partnership requirements 
vastly reduce the participation of FIEs to that of a 
subcontractor of a wholly Chinese-owned company. 
Such requirements have been seen in projects related 
to energy, shale gas, and transmission & distribution 
(T&D) to name but a few.

FIEs in China also report that they consistently 
encounter discrimination in public procurement in 
a number of other ways. These stem from China’s 
regulatory framework and bidding practices not being in 
line with the overarching GPA principles of transparency, 
competition, integrity and sufficient remediation. This 
includes but is not limited to the following:
•  Regulations automatically excluding FIEs, due 

to "licensing requirements”, for example in the 
construction, engineering, and architecture/design 
sectors where FIEs normally cannot fulfill required 
licences

•  Bids not being published in the open (against stated 
regulations) and only domestic companies being 
informed

•  FIEs being eliminated from bids on the grounds of not 
respecting the required technical specifications

•  FIEs being eliminated from bids due to biased 
evaluation after bids are entered 

Such examples of restrictions and obstacles faced by 
EU-invested enterprises in China is especially frustrating 
due to the fact that Chinese enterprises invested and 
incorporated in the EU are, by EU Law, treated as EU 
companies and are able to bid on EU public contracts. 
Furthermore, the EU is currently the largest and one of the 
most open public procurement markets in the world, open 
to enterprises from other World Trade Organisation (WTO) 
Government Procurement Agreement (GPA) signatory 
countries, as well as a host of other third countries, 
including China. In contrast, EU enterprises based in 
the EU are not able to bid for China’s public contracts 

as a result of China, as a non-GPA signatory, exercising 
their right to discount bids on the basis of where the 
bidder is from. 

In this context, the European Commission is now 
reportedly proposing measures to promote more 
reciprocity in public procurement through allowing 
individual EU countries to reject bids on public contracts 
from enterprises of third countries that fail to open 
their own public procurement markets to European 
companies.18

The Working Group supports open markets and a 
level playing field for all players, and believes that 
the proposed measures are necessary to encourage 
third countries, including China, to reciprocally open 
their public procurement markets to EU-invested 
enterprises established in those countries, as well as 
EU enterprises based in the EU .With China showing 
increasing interest in entering public contracts abroad, 
the Working Group highly encourages China to level the 
playing field for both EU-invested enterprises in China 
and EU enterprises based in the EU to the benefit of 
both EU and China business interests. 

Recommendation
•  Ensure a level playing field and equal treatment 

for FIEs and wholly-owned Chinese enterprises in 
China’s public procurement market, in keeping with 
high-level Chinese government statements that all 
companies legally established in China are Chinese 
and should be treated equally.

•  Provide EU enterprises based in the EU with the same 
open level of access to China’s public procurement 
market that Chinese enterprises based in China enjoy in 
the EU, supporting both China’s increasing investment 
interests in the EU and the European Commission’s call 
for greater reciprocity in public contracts.

•  Ensure that the welcomed de-linkage of indigenous 
innovation policies from government procurement 
incentives in legislation is practically implemented at both 
the national and local level

•  Remove practices that unfairly bar FIEs from bidding on public 
projects or only permit their bidding with a Chinese ‘partner’.

•  Issue a formal notice that clearly states the definition of 
‘domestic’ products and companies, as per recognised 

18 EU to confront China with 'reciprocity' in public contracts, Euractiv.com, 9th 
March 2012, viewed 24th April 2012, http://www.euractiv.com/innovation-
enterprise/eu-confront-china-reciprocity-public-contracts-news-511404?utm_
source=EurActiv%20Newsletter&utm_campaign=b2012a7c4f-newsletter_
innovation__amp%3B_enterprise&utm_medium=email
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international practice, ensuring all entities legally 
established in China are considered domestic regardless 
of the origin of their capital.

2. Improve the World Trade Organisation 
(WTO) Government  Procurement 
Agreement (GPA) Offer

Concern
The Working Group is concerned that the accession of 
China into the WTO GPA will continue to be delayed 
due to China’s offers to join consistently not being 
sufficiently comprehensive and in line with expectations 
of GPA signatories.

Assessment
More than 10 years after joining the WTO, China has 
now submitted three disappointing and limited offers to 
join the WTO GPA.

On 30th November, 2011, China submitted its second 
revised offer (effectively a third offer) for entry to the 
GPA under the WTO. This latest offer once again 
received public criticism for not having sufficient 
coverage to merit a basis for serious negotiations.19 In 
particular, the following areas of the offer have been 
highlighted as having insufficient coverage:
•  No coverage of SOEs: representing a large part of major 

infrastructure projects in China.
•  Limited coverage of sub-central entities: given that the 

majority of China’s government procurement takes place 
at a local level. Only a few amendments have been 
made with respect to the coverage of sub-central entities 
compared to the previous offer made in July 2010.

•  Limited access to public contracts in construction, with key 
construction segments being excluded.

•  Contract value thresholds remain too high and a multiple of 
the thresholds of the EU and other GPA partners

Without addressing the above key issues in future GPA 
revised offers, the Working Group believes that it is 
unlikely that negotiations for China’s accession to the 
GPA will be successful. The Working Group strongly 
encourages China to vastly improve its GPA offer to 
meet the expectations of GPA signatories, taking into 
account the above considerations, so that negotiations 
can resume as soon as possible.   

19 WTO: China's Revised Offer on GPA Accession again not acceptable, European 
International Contractors (EIC), EIC Newsletter (Public), March 2012, viewed 
23rd April 2012, http://eicontractors.de/newsletters/public/march-2012/#six

The Working Group is concerned over recent statements 
from the Chinese government stating that it is unlikely that 
China will join the GPA this year (2012) or in the short-
term, due to standards set for accession by developed 
nations being too high.20 The Working Group would like 
to emphasise that accession to the GPA is not only an 
opportunity to offer public procurement market access 
to other signatories but also a chance to establish a 
public procurement system in China on the basis of 
internationally-recognised best practices. This would 
support China’s overall interests and development goals of 
achieving better value for money, controlling government 
expenditure, encouraging competition in the market, 
curbing corruption, and allowing for the implementation of 
social and environmental policies such as those that would 
create opportunities for small and medium enterprises 
(SMEs).

Recommendation
•   Submit a ‘third revised’ GPA accession offer that 

addresses and meets the expectations of GPA 
signatories to accelerate GPA accession negotiations, 
including but not limited to providing coverage of SOEs.

•   Address the inconsistencies found in domestic legislation 
with GPA regulations to pave the way for a smooth 
accession.

3 .  S t rengthen  Pub l ic  Procurement 
Regulatory Framework

Concern
Although the Chinese government has made great 
efforts to strengthen the public procurement framework 
over the past few years, there still remains a significant 
difference between China’s domestic procurement 
regulations and the provisions of the GPA. A substantial 
part of the existing regulatory framework is not in line 
with the overarching GPA principles of competition, 
transparency, integrity, and sufficient remediation. 
Moreover, some local and sector-specific regulations 
dilute or contradict the expected application of the BL, 
which calls for open bidding and equal competition.

Assessment
The Working Group welcomes the commitment of the 
Chinese government to improve its public procurement 
regime in recent years. Recognising that the public 

20 China unlikely to join WTO agreement: official, China Daily, 21st March 2012, 
viewed 3rd May 2012, http://europe.chinadaily.com.cn/business/2012-03/21/
content_14877781.htm
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procurement market is currently governed by both the 
GPL and BL, the continuous commitment and efforts 
of the MOF to work with relevant ministries in tackling 
issues relating to the relationship between the GPL and 
BL, as expressed in the Circular published in February 
2011,21 is greatly appreciated and encouraged. 

Further, the General Office of the State Council, in 
issuing the April 2010 Notice No.35 to enhance the 
management of government procurement in China,22 
set forth the goals for improving China’s government 
procurement regime. In particular, the notice aims to:
•   Extend the appl icable scope of  government 

procurement: All projects using fiscal funds shall fall 
within the scope of government procurement

•   Utilise government procurement to help carry out 
energy savings and environmental protection and 
indigenous innovation

•   Create an import product review policy, and conduct 
research on the utilisation of government procurement 
to support SMEs

•   Establish a nationwide Electronic Government 
Procurement Management and Transaction Platform 
to make procurement information publicly available

The Working Group welcomes the November 2011 
publication of the Implementation Regulations for the 
Bidding and Tendering Law, recognising the great 
efforts made by the National Development and Reform 
Commission (NDRC) to drive for a standardised and 
more transparent system, and to address concerns 
over malpractice and collusion in this sector. The 
Working Group now looks forward to the publication 
of the Implementation Regulations for the GPL, with 
the hope that this will contribute further to streamlining 
and strengthening the legal framework for public 
procurement in China, resulting in standardised and 
more transparent practice.  

The draft Implementation Regulations for the GPL, 
released for public comment in January 2010, were 
encouraging in that they went some way to address 
certain concerns, such as the irregular and non-
transparent implementation of tendering procedures 
as well as the lack of practical and effective channels 

21 Circular on Printing the Key Items of Government Procurement Work in 2011, 
Ministry of Finance, 16th February 2011, http://gks.mof.gov.cn/redianzhuanti/
zhengfucaigouguanli/201102/t20110217_454323.html

22 Notice on Enhance the Management of Government Procurement, Guo Ban Fa 
[2009] No. 35, The State Council General Office, 10 April 2009, viewed 23 April 
2010, http://www.gov.cn/zwgk/2009-04/13/content_1283914.htm

to address cases that have been perceived to have 
been handled unfairly. Fair and comprehesive adoption 
and enforcement is, however, required for this to 
be effective. Concerns that remain regarding the 
GPL include tendering timelines being too short for 
enterprises to draft meaningful bidding documents, thus 
creating additional barriers for FIEs to participate.

According to Article 2 of the GPL, the law applies to 
all purchasing activities carried out with fiscal funds 
by government departments, institutions and public 
organisations at all levels, where the intended goods, 
construction and services are those listed in the 
Centralised Procurement Catalogue published by 
the procuring authority, or those goods whose value 
exceeds the respective prescribed procurement 
thresholds for goods, projects or services. Despite this, 
yearly budgets of both central and local government 
procurement (GP) agencies23 for items to be procured 
through bidding rules (governed by the MOF’s 
‘Management Methods of Bidding and Bid-Inviting of 
Goods and Services of Government Procurement No. 
18’), in practice, only cover a small percentage of the 
total construction projects that could be considered as 
government-funded.

Indeed, the majority of construction projects, and 
projects of interest to EU industry are currently not 
governed by the GPL, but rather by a partial and 
arbitrary application of the BL. According to Article 3 of 
the BL, this law applies to:
•  Projects involving social and public interests and 

public safety, such as large-scale infrastructure 
facilities and public utilities

•  Projects that are either completely or partly invested 
in by state-owned funds or funded through state 
financing

•  Projects using loans or aid funds from international 
organisations or foreign governments

Although the Implementing Regulations for the BL have 
contributed to greater clarity over the BL, in practice, it 
still does not provide the same level of bid remediation 
methods to challenge the bid procedure as under the 
GPL. Further, there remains a lack of consistency and 
transparency in the law’s application for the remaining 
institutions whose purchasing activities are not currently, 
but should be, governed by the GPL.

23 These local agencies are related to the MOF and corresponding local Bureaus of Finance
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Recommendation
•  Publish comprehensive GPL implementation regulations that 

contribute, together with the published BL implementation 
regulations, to streamlining and strengthening the overall legal 
framework for public procurement, thus fostering standardised 
and more transparent public procurement practices in China.

•  Ensure uniform enforcement of legislation governing public 
procurement nationwide.

•  Ensure all bidders have equal access to information at the 
start of the bidding process.

•  Enforce transparency and fair evaluation during the 
tendering process.

•  Create efficient and meaningful remediation to raise 
objections in cases of perceived irregularities.

4. Employ Green Public Procurement (GPP) 
and Life Cycle Cost (LCC) Practices

Concern
Environmental impact and LCC are not sufficiently 
taken into consideration in public procurement decision-
making in China, as covered by the GPL and BL.

Assessment
As both environmental protection and inclusive 
economic growth are two key goals under China’s 
12th Five-Year Plan, encouraging GPP and LCC 
assessments in public procurement procedures are in 
the best interest of contracting agencies and society as 
a whole.

Article 9 of the GPL reads “Government procurement 
should be conducive to the fulfillment of economic 
and social development policies and the realisation of 
economic and social targets of the country, including 
protection of the environment”. In practice, however, 
environmental criteria are rarely taken into consideration 
in tender specifications and evaluations. Procuring 
products that are high in quality, recyclable and durable 
should be a greater government priority.

Recommendation
•  Promote public procurement policies that encourage 

the development and diffusion of environmentally-
friendly goods, construction works and services.

•  Allow for environmental considerations in technical 
specifications selection and award criteria, and 
contract performance clauses.

•  Include LCC as an award criterion to identify the 
most economically advantageous tenders and 
favour higher-quality solutions, lowering excessive 
dependency on price.

5. Develop Electronic Public Procurement 
(E-Procurement)

Concern
The government procurement cycle still cannot be fully 
executed online, which inhibits optimal information 
sharing and transparency of the various entities’ 
processes.

Assessment
In recent years, the MOF has been promoting the 
development of a unified electronic government 
procurement transaction platform to cover government 
procurement entities at different levels (central, local), 
facilitated through a shared basic database. It is 
proposed that this basic database will contain central 
and local vendors, goods information, appraisal experts 
and agents, and will handle procurement management, 
e lectronic t ransact ions,  procurement process 
monitoring, and data sharing among central and local 
governments. The Working Group is encouraged to 
see that Article 9 of the BL implementing regulations 
also places emphasis on the development of such a 
‘bid invitation and bid credit system’ as such a unified 
platform would faclitate greater information-sharing 
and transparency over the whole public procurement 
process. 

It is hoped that this initiative will proceed smoothly and 
swiftly, ensuring that the different local government 
entities, many of whom have adopted different IT 
systems/standards, are effectively integrated into the 
resulting system. 

Recommendation
•  Encourage the deployment of a unified and centralised 

Electronic Procurement (e-procurement) system for 
timely and transparent announcements of upcoming 
public tenders and to enable interested parties to 
register and submit proposals online.

•  Adopt unified e-procurement system standards and 
increase information resource sharing between the 
MOF, Ministry of Industry and Information Technology 
(MIIT) and provincial and municipal governments.
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6. Encourage Public-Private Partnerships 
(PPP)

Concern
The Chinese regulatory framework does not allow 
genuine public-private partnerships (PPP) and existing 
so-called PPP projects are too rigidly administered.

Assessment
PPPs are widely used within the EU, especially for 
transport, public health, public safety and all public 
utilities, so as to reduce the financial burden of public 
projects on central and local budgets and transfer risks 
to the private sector.

In principle, the public partner should concentrate on 
project compliance and safeguarding public interest. 
This allows the private partner to concentrate on 
meeting project requirements and freely use its industry 
knowledge and natural partners to ensure success. In 
China, however, the awarded private partner has limited 
or no leeway to contract its suppliers and is forced 
to sub-tender the project components. This results in 
lower-quality finished projects and a waste of public 
funds.

Recommendation
•  Issue clear guidelines to regulate PPP projects 

nationwide, reflecting a fair and efficient distribution of 
responsibilities between public and private partners.

•  Allow more flexibility to the chosen private partner in 
the project implementation.

Abbreviations
BDRC Beijing Development and Reform   
 Commission
BL Bidding and Tendering Law
CNY Chinese Yuan
E-Procurement Electronic Procurement
EU European Union
FIE Foreign-invested Enterprise
GDP Gross Domestic Product
GPA Government Procurement Agreement
GPL Government Procurement Law
GPP Green Public Procurement
IIP Indigenous Innovation Product
LCC Life Cycle Cost
MIIT Ministry of Industry and Information   
 Technology
MOF Ministry of Finance
NDRC National Development and Reform   
 Commission
OECD Organisation for Economic Co-  
 operation and Development 
PPP Public-Private Partnership
R&D Research and Development
SME Small and Medium-sized Enterprise
SOE State-Owned Enterprise
T&D Transmission & Distribution
WTO World Trade Organisation
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Key Recommendations
1. Provide Independent Quality and Safety Service Providers in China, both 

Domestic and Foreign-Invested, with Equal Access to China’s Quality and 
Safety Services Market
•  Encourage further separation of the Chinese government’s conflicting roles of regulator and fee-

collecting service provider in the quality and safety services sector, removing incentives to (1) 
increase the number and scope of mandatory testing/certification/inspection schemes for financial 
gain (2) restrict qualified independent providers in the market (3) overlook mistakes or poor 
performance of government-affiliated providers.

•  Implement a Public-Private-Partnership (PPP) approach to meeting China’s quality and safety 
service needs, allowing independent providers to participate equally in the market to facilitate ‘self-
correction’ of poor performance in this credibility and accountability-based business.

•  Remove obstacles for independent providers being accredited under the Chinese Metrology 
Accreditation (CMA): 
-   Ensure accreditation of independent providers is based solely on technical requirements and not 

on unrelated hidden requirements that unfairly restrict market access, such as quotas.
-   Allow providers with established nationwide operations to be accredited centrally once by the 

China National Accreditation Supervision Commission (CNAS), rather than multiple times at each 
local Bureau of Quality Technical Supervision (BQTS).

•  Halt the practice of state -recommended labs for specific testing and certification schemes as this 
acts as a hidden administrative approval blocking market access for service providers to several 
China testing and certification schemes.

2. Ensure Regulatory Requirements for the Administration and Supervision of 
Certification Providers are in Line with the Goal of Developing the Quality and 
Safety Services Sector to Provide Higher Quality Service for Society
•  Remove mandatory administrative approval and registration for the introduction of new voluntary 

certification schemes in China.
•  Revise the auditor qualification system to foster a deeper pool of qualified resources required to 

develop the sector:
-   Implement a more comprehensive qualification process that takes into account a candidate's full 

experience and skill-set, including industry experience and technical examinations.
-   Streamline qualification procedures for foreign auditors in China, including easier recognition of 

foreign qualifications.
•  Focus sector supervision measures on priority technical concerns rather than non-critical 

bureaucratic issues.

Quality & Safety Services Sub-Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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•  Ensure regulations take into account the specific conditions of the international certification market 
and foreign-invested certification providers in China:
-   Allow certification documentation written in English to be recognised in cases where the 

certification provider is servicing multinational companies.
-   Allow the issuance of local Chinese certificates for multinational contracts signed abroad, 

following international multi-site accreditation rules.
-   Facilitate the Certification and Accreditation Administration of the People’s Republic of China’s 

(CNCA) recognition of social security certificates provided by human resources (HR) service 
companies, or otherwise remove requirements for foreign-invested certification providers to 
submit social security certificates to CNCA.

3. Increase Coordination and Consistency of Central State General Administration 
of Quality Supervision, Inspection and Quarantine (AQSIQ) and CNCA 
Regulations with the Practices of Local-Level China Inspection and Quarantine 
(CIQ) and Bureaus of Quality Technical Supervision (BQTS), in Relation to Both 
Accreditation and Supervision
•  Provide local-level CIQ and BQTS with clear written explanations of national accreditation 

regulations and associated training to ensure consistency in the interpretation and application of 
regulations across the country, allowing local-level CIQ/BQTS and certification providers to benefit 
from a more transparent and uniform process.

•  Ensure local-level CIQ focus their supervision requirements at a technical rather than bureaucratic 
level to improve supervision effectiveness of the certification market.

•  Implement an appeal system to allow certification providers to appeal to CNCA when they consider 
decisions by local CIQ and BQTS to not have followed the regulations.

Introduction to the Sub-Working 
Group
The Quality and Safety Services (QS) Working Group 
was established in 2012 as a sub-working group to 
the Standards and Conformity Assessment (SCA) 
Working Group. Comprised of European Chamber 
members in the quality and safety services sector, 
the QS Working Group was established to provide 
a platform to monitor and exchange experiences on 
developments in regulatory environment and business 
operating conditions affecting the sector. The sector 
is defined in this paper as enterprises that provide 
manufacturers with testing, certification, inspection and 
other conformity assessment-related services in relation 
to their products and systems, with the aim of improving 
the safety and quality of products on the market. 

The QS Working Group identifies concerns regarding 
the current  s ta te of  the sector  and proposes 
constructive recommendations, with the aim of creating 
a quality and safety services system that better serves 

society through increased transparency, coordination, 
and market access for all players. The SCA Working 
Group, comprised of manufacturers that are affected 
by standardisation and conformity assessment issues, 
works closely with the QS Working Group, with the 
mutual aim of supporting the development of China’s 
standardisation and conformity assessment system.

Recent Developments
In contrast to most developed economies, China 
operates a highly-regulated state certification system, 
in which the Chinese government, primarily via the 
State General Administration of Quality Supervision, 
Inspection and Quarantine (AQSIQ) but also other 
government ministries, has a huge influence over the 
quality and safety system e.g. from the development 
of standards to the enforcement of those standards 
through mandatory testing, certification and inspection 
schemes .  Government -a f f i l i a ted  en te rp r i ses 
(government-affiliated providers hereafter) monopolise 
large sections of China’s quality and safety services 
market largely due to regulatory agencies implementing 
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various administrative mechanisms that restrict 
independent providers from offering their services.

In light of the various high-profile product quality and 
safety scandals that have occurred in the Chinese 
market in recent years, it is clear that there is a critical 
need to develop the quality and safety system in 
China to ensure the safety and quality of products 
for consumers. The sector has suffered from the 
provision of low-quality service by incumbent service 
providers, a lack of regulatory transparency, and 
poor coordination of the various regulatory bodies 
responsible for overseeing the sector. Of key concern is 
the increasingly common practice of regulatory bodies 
in recent years to exert administrative measures that 
further restrict independent providers in the market, 
which are outlined in this paper.

Further market-oriented reform is much needed to 
ensure the required transparency, coordination, and 
market competition in the sector that will in turn foster 
higher quality service for society. The Working Group 
presents recommendations in this paper on how this 
could be achieved with the hope that this can inform 
policy and regulatory initiatives to ensure that the quality 
and safety sector in China develops in a way that is 
sustainable and beneficial for consumers and industry 
alike.

Key Recommendations
1. Provide Independent Quality and 

Safety Service Providers in China, both 
Domestic and Foreign-Invested, with 
Equal Access to China’s Quality and 
Safety Services Market

Concern
•  The Chinese government holds the conflicting roles 

of regulator and fee-collecting service provider in the 
quality and safety services sector, which inhibits the 
impartial regulation and healthy development of the 
sector.

•  The monopoly of the quality and safety service 
market by government-affiliated entities poses 
the risk of low-quality service at an inflated price 
structure that does not adequately represent costs.

•  Criteria for allowing companies access to provide 
quality and safety services in China is not based 
purely on technical merit.

Assessment
In most developed economies, including Europe, 
the quality and safety services sector comprises 
independent non-government-affiliated enterprises 
(independent provider hereafter), who play the 
instrumental role of setting key benchmarks for the 
quality and safety of products in the market. The role of 
government regulating agencies is mainly to supervise 
with very limited intervention in market competition. 
China, in contrast, operates a highly-regulated state 
certification system, in which government has a huge 
influence over the quality and safety process. 

A key concern regarding this system is that the 
government holds the conflicting roles of being both 
the regulator and fee-collecting provider of quality and 
safety services (or in essence the referee and player). 
Government-affiliated providers monopolise large 
sections of China’s quality and safety services market 
largely due to regulatory bodies restricting independent 
providers from offering their services to the market 
through various administrative mechanisms: 

a. Accreditation Difficulties for Testing Labs
For example, independent testing providers have 
faced obstacles in receiving accreditation for the 
China Metrology Accreditation (CMA), required for 
providing testing services in China. This has included 
accreditation applications being rejected for non-
technical reasons, such as hidden local quotas, as well 
as burdensome requirements for providers to establish 
local legal entities and obtain separate accreditations 
for each jurisdiction they have operations in from the 
local Bureaus of Quality Technical Supervision (BQTS). 

b. Recommended Providers and Other Administrative 
    Restrictions
Furthermore, it has become increasingly common 
practice that whenever regulatory agencies announce 
mandatory testing and certification requirements for 
a type of product, there will be an accompanying list 
of recommended labs that are allowed to conduct 
the service. It is the case, however, that independent 
providers are usually excluded from these lists, 
with the process and criteria for the selection of the 
recommended labs not being transparent. For the 
unlisted independent providers, this not only results 
in them being barred from providing the specified 
service in the market, it also often results in them 
losing existing clients as their clients feel obliged to 
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transfer all their quality and safety-related business to 
the recommended labs, in the interest of having only 
one service provider. As such, the recommended list 
becomes an administrative approval for market access, 
which often unjustly bars independent providers from 
the quality and safety services market. Independent 
providers have experienced this restriction with various 
schemes, including the China Compulsory Certification 
(CCC).

Similarly, for inspection services, AQSIQ and the 
General Administration of Customs (GAC) in 2011 
announced the expansion of the mandatory inspection 
product list, namely “Fajian”, under the ‘Adjustment 
of the 2012 Catalogue of Entry-Exit Good Subject 
to China's Entry-Exit Inspection and Quarantine 
Administrations (Decree #203)’, effectively mandating 
more inspection business under the state monopoly 
of China Inspection and Quarantine (CIQ) and driving 
independent providers out of the inspection market for 
the products specified. 

Such actions have negative effects on the industry 
as recently reported for bulk petrochemical products, 
which were added to the mandatory inspection list 
from 2nd February, 2012. It is reported that since the 
implementation of “Fajian” for these products, exports 
of specialty chemicals fel l  by 5.9%, exports of 
organic chemicals fell by 11.8%, exports of inorganic 
chemicals fell by 16.2%, exports of basic chemicals 
pure methylene diphenyl isocyanate (MDI) fell by 17%, 
exports of solid caustic soda fell by 21%, and the 
imports of methanol fell by 7.8%. Meanwhile, the fees 
for the examination of liquefied natural gas increased 
from CNY 0.45 to CNY 14.45 per tonne, and the fees 
for examination of piped natural gas increased from 
CNY 4.2 to CNY 8.7 per tonne.1 

In not clearly separating the roles of regulator and fee-
collecting service provider, China’s quality and safety 
system gives rise to opportunities for foul play in the 
sector that can ultimately result in the provision of poor 
service and unsafe products in the marketplace. This 
conflict of roles of the government also incentivises 
the development of more and more mandatory 
testing and certification schemes, to the frustration of 
manufacturers, and the increasing of associated fees 

1  Petrochemical Association propose to suspend the law review of petrochemical 
products, China Energy News, 30th April 2012, viewed 22nd May 2012, http://
paper.people.com.cn/zgnyb/html/2012-04/30/content_1043446.htm?div=-1

for the services provided by the government-affiliated 
providers. All of which result in rising costs for industry 
and consumers.

The Working Group believes that this system goes 
against China’s strive for market reform and, most 
importantly, the need to develop the sector to meet the 
ever-increasing needs of society. This requires a move 
to a quality and safety system in which the role of the 
regulator and service providers are truly independent to 
remove incentives to: 1) increase the number and scope 
of mandatory testing/certification/inspection schemes 
for financial gain (2) restrict qualified independent 
providers in the market (3) overlook mistakes or poor 
performance of government-affiliated providers. 

Allowing independent providers equal access to the 
market would assist in the much-needed development 
of the sector through adding required resource and 
expertise, encouraging all players to increase levels of 
service, and eliminating the weak and ineffective players 
from the market. This would also assist in achieving 
the central government’s goals of upgrading China’s 
manufacturing sector to allow it to stay competitive at 
home and abroad.

Recommendation
•  Encourage further separation of the Chinese 

government’s conflicting roles of regulator and fee-
collecting service provider in the quality and safety 
services sector, removing incentives to (1) increase 
the number and scope of mandatory testing/
certification/inspection schemes for financial gain 
(2) restrict qualified independent providers in the 
market (3) overlook mistakes or poor performance of 
government-affiliated providers.

•  Implement a Public-Private-Partnership (PPP) 
approach to meeting China’s quality and safety 
service needs, allowing independent providers to 
participate equally in the market to facilitate ‘self-
correction’ of poor performance in this credibility and 
accountability-based business.

•  Remove obstacles for independent providers 
being accredited under the Chinese Metrology 
Accreditation (CMA): 
-   Ensure accreditation of independent providers is 

based solely on technical requirements and not 
on unrelated hidden requirements that unfairly 
restrict market access, such as quotas.



Quality & Safety Services Working Group

Se
ct

io
n 

Fi
ve

: F
in

an
cia

l S
er

vic
es

82

-   Allow providers with established nationwide 
operations to be accredited centrally once by 
the China National Accreditation Supervision 
Commission (CNAS), rather than multiple times at 
each local BQTS.

•  Halt the practice of state-recommended labs for 
specific testing and certification schemes as this acts 
as a hidden administrative approval blocking market 
access for service providers to several China testing 
and certification schemes.

2. Ensure Regulatory Requirements for 
the Administration and Supervision of 
Certification Providers are in Line with 
the Goal of Developing the Quality and 
Safety Services Sector to Provide Higher 
Quality Service for Society

Concern 
•   Current regulations do not encourage the introduction 

in China of new voluntary certification schemes, 
hindering China’s competitiveness abroad by 
depriving Chinese companies of access to new best 
practices and benchmarks.

•  Rules regarding qualification and transfer of auditors 
between certification providers creates a bottleneck 
for resources in China, which can slow down the 
development of the industry.

•  While the Certification and Accreditation Administration 
of the People’s Republic of China’s (CNCA) 
increased focus on supervising cert i f icat ion 
providers is welcomed, various requirements focus 
on non-critical bureaucratic issues rather than 
priority technical issues, which will not foster the 
improvement of service in the sector.

•  Some rules and requirements defined in new 
regulations are not suitable for the realities of foreign-
invested service providers in the market, such as:
-  requirements for producing reports in Chinese for 

multinational clients.
-  requirements that inhibit providers from fulfilling 

the management of international multi-country 
contracts that have been signed abroad.

-  requirements for social security registration.

Assessment 
The Chinese certification market still suffers some 
reputation issues at home and abroad, with buyers from 
abroad often not trusting certificates issued by some 
of the smaller local certification providers in China, 

and only recognising well-established international 
certification providers or the main national certification 
providers of China.

The Working Group welcomes the implementation 
of the ‘New Measures for the Administration of 
Certification’ and ‘New Measures for the Administration 
of Testing Bodies’ in September 2011 and March 2012, 
respectively, recognising the intention of AQSIQ and 
CNCA to improve the service of providers and avert 
further damage to the quality and reputation of the 
sector. However, while the clarification of rules and 
associated punishments through these measures is a 
positive step to improving supervision of the sector, the 
Working Group believes that various requirements still 
focus on non-critical bureaucratic issues rather than 
priority technical considerations, which will not foster 
the improvement of service in the sector.

a. Restrictions on New Voluntary Certification 
    Schemes
For example, requiring administrative approval for the 
introduction of new voluntary certification schemes in 
China is unnecessary, hindering the development of 
the certification market through the exclusion of new 
best practices and quality benchmarks. For example, 
new international schemes such as ISO 14064 (Carbon 
Measurement) and ISO 50000 (Energy Management 
System) are now starting to be recognised worldwide 
and, by China not allowing companies to register for 
them, the competitiveness of Chinese companies 
abroad could be weakened. The Working Group 
understands that China has its own standard for 
Energy Management System (GB 23331), however, 
this local standard will not be recognised as widely 
as the international standard. Voluntary certification 
schemes have for a long time supported the economic 
development of China, allowing Chinese companies to 
demonstrate that they follow internationally-recognised 
standards, such as ISO 9000 regarding quality 
management systems. It is, therefore, recommended 
that mandatory administrative approval and registration 
requirements for the introduction of new voluntary 
certification schemes in China be removed.

b. Auditor Qualification Requirements Create 
    Bottlenecks in Resources
Obtaining the Auditor Qualification for the quality and 
safety services sector in China is an overly burdensome 
and lengthy process that focuses on the passing of 
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exams rather than assessing the overall competence, 
experience and auditing skills of professionals in the 
business. This has resulted in a shortage of resources 
in the market, which has been made worse by the 
fact that auditors who leave the industry for a year 
automatically lose their qualification and must go 
through the qualification process again if they chose 
to return to auditing. The China Certification and 
Accreditation Association (CCAA) would benefit from 
following auditor qualification processes in other 
countries, where it is encouraged for auditors to move 
between industry and auditing and such experience 
is considered as beneficial to the overall skill-sets of 
auditors. A more streamlined process for recognising 
the qualifications of foreign auditors would also benefit 
the sector by contributing to filling the auditor resource 
gap, and exposing Chinese companies and auditors 
to diverse and often advanced auditing know-how, 
management theories and tools.

Furthermore, CNCA sets unreasonable criteria for 
approving and accrediting companies to provide product 
certification services such as the requirement of having 
a minimum of ten CCAA qualified auditors, including 
five senior auditors. The Working Group believes that 
this criterion is irrelevant to a company’s ability to be 
able to operate in the certification market and, coupled 
with the existing shortage of resources in China, results 
in further obstacles for service providers receiving 
accreditation to allow them to operate.

c. Regulations Unsuited to Foreign Certification 
    Providers
Current regulations in China do not take into account 
some specific realities of the international certification 
market and foreign-invested certification providers in 
China, resulting in additional and unnecessary burdens 
in operating in China.

For example, multinational companies often sign 
international worldwide agreements with certification 
providers with global operations to service their various 
sites (through methods such as sampling), which are 
recognised under international multi-site accreditation 
rules. However, current restrictions faced by foreign-
invested certification providers in the Chinese market (as 
outlined previously) often result in these providers being 
unable to fulfill such contracts with respect to China. 

In addition, requirements for all certification documentation 
to be provided to clients in Chinese create additional 
and unnecessary work for contracts signed with 
multinational companies as employees for such 
companies normally operate in English.

Furthermore, CNCA requires that all certification providers 
in China provide evidence of social security payments 
made for their employees as due process. However, 
foreign-invested providers have encountered cases of 
CNCA not recognising and rejecting the social security 
evidence of certification providers that have been 
prepared by professional human resource (HR) service 
companies. This is concerning as it is common for foreign-
invested certification providers in China to use specialised 
HR service companies to contract their employees and, 
therefore, manage associated social security processes 
to avoid difficulties in individually managing accounts for a 
small number of mobile employees. 

Recommendation 
•  Remove mandatory administrative approval and 

registration for the introduction of new voluntary 
certification schemes in China.

•  Revise the auditor qualification system to foster 
a deeper pool of qualified resources required to 
develop the sector:
-  Implement a more comprehensive qualification 

process that takes into account a candidate's 
full experience and skill-set, including industry 
experience and technical examinations.

-  Streamline qualification procedures for foreign 
auditors in China, including easier recognition of 
foreign qualifications.

•  Focus sector supervision measures on priority technical 
concerns rather than non-critical bureaucratic issues.

•  Ensure regulations take into account the specific 
conditions of the international certification market 
and foreign-invested certification providers in China:
-   Allow certification documentation written in English 

to be recognised in cases where the certification 
provider is servicing multinational companies.

-   Allow the issuance of local Chinese certificates for 
multinational contracts signed abroad, following 
international multi-site accreditation rules.

-  Facilitate CNCA’s recognition of social security 
certificates provided by HR service companies 
or otherwise remove requirements for foreign-
invested certification providers to submit social 
security certificates to CNCA.
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3. Increase Coordination and Consistency 
of Central AQSIQ and CNCA Regulations 
with the Practices of Local-Level China 
Inspection and Quarantine (CIQ) and 
Bureaus of Quality Technical Supervision 
(BQTS), in Relation to both Accreditation 
and Supervision

Concern
It is common for different local-level CIQ and BQTS to 
interpret national accreditation regulations differently, 
which has resulted in significant discrepancies in 
evaluations and recommendations provided by these 
parties in different provinces and municipalities, creating 
uncertainties for certification providers

Assessment
Local-level CIQ and BQTS play a key role in providing 
accreditation services for certification providers in 
China. Certification providers seeking accreditation, 
however, often encounter discrepancies in the 
accreditation evaluations and recommendations they 
receive from different local-level CIQ and BQTS, due to 
each local branch often having differing interpretations 
of national accreditation regulations. This has resulted 
in confusion for the providers regarding accreditation 
requirements, especially when they are unclear on how 
to resolve their accreditation issues. In AQSIQ/CNCA 
providing all local-level CIQ and BQTS with clear, 
written explanations of accreditation regulations along 
with comprehensive training of local staff, consistency in 
the interpretation and application of regulations across 
the country could be markedly improved, allowing 
local-level CIQ and BQTS staff, as well as certification 
providers, to benefit from a more transparent and 
uniform process. The transparency of regulations could 
also have the positive effect of reducing the concerning 
practice of local-level CIQ and BQTS focusing their 
efforts on generating income. 

In relation, a number of bureaucratic supervision 
requirements by local CIQ, such as required declaration 
of all audits to be performed from certification providers, 
seem to be more of an opportunity for local CIQ to 
generate income through the fining of certification 
providers rather than a constructive method of 
identifying and addressing problems in the industry.

Recommendation
•  Provide local-level CIQ and BQTS with clear, written 

explanations of national accreditation regulations 
and associated training to ensure consistency in 
the interpretation and application of regulations 
across the country, allowing local-level CIQ/BQTS 
and certification providers to benefit from a more 
transparent and uniform process.

•  Ensure local-level CIQ focus their supervision 
requirements at a technical rather than bureaucratic 
level to improve supervision effectiveness of the 
certification market.

•  Implement an appeal system to allow certification 
providers to appeal to CNCA when they consider 
decisions by local CIQ and BQTS to not have 
followed the regulations.

Abbreviations
AQSIQ General Administration of Quality   
 Supervision, Inspection and Quarantine
BQTS Bureau of Quality Technical Supervision 
CCAA China Certification and Accreditation   
 Association
CCC China Compulsory Certification
CIQ China Entry-Exit Inspection and   
 Quarantine Bureau
CMA Chinese Metrology Accreditation
CNAS China National Accreditation Supervision  
 Commission 
CNCA Certification and Accreditation    
 Administration of People’s Republic of China
GAC General Administration of Customs 
HR Human Resource
PPP Public-Private Partnership
QS Quality and Safety Service
SCA Standards and Conformity Assessment
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Key Recommendations

1. Provide European SMEs in China with Better Access to Financing 
To China
•  Encourage China to develop and implement an SME-lending strategy to serve all SMEs operating in 

China (including European and Chinese), taking into account the following considerations: 
-  Develop a focused credit risk assessment procedure/system suitable for the provision of SME loans.
-  Ensure that the lender risk assessment procedures for SME loans only take into account the conditions of the 

Chinese subsidiary or entity applying for the loan, and do not require overseas guarantees based on parent 
offices.

-  Provide banks with concrete incentives and Key Performance Indicators (KPI) that encourage them to provide 
more loans to SMEs, supporting high-level Chinese government statements committing greater financial 
support for SMEs in China.

•  Remove regulatory obstacles that limit foreign-invested SMEs’ access to credit financing in China, 
including eliminating or loosening the Foreign Exchange Foreign Debt Quota requirements. 

To the European Union (EU)
•  Encourage the EU to establish a dedicated fund for financing European-invested SMEs in China (in all 

industries) to support their development goals in China.

2. Streamline and Increase Transparency of Regulatory and Administrative 
     Requirements for SMEs in China

•  Provide a comprehensive ‘one-counter-service’ system across China to support all SMEs in China in 
fulfilling their multiple registration and regulatory obligations in one place.

•  Publish the full comprehensive list of criteria for determining the required minimum registered capital 
for FIEs in China to improve transparency over financial requirements and facilitate more effective planning and 
allocation of funds for SMEs looking to enter the Chinese market.

3. Reduce the Rapidly Increasing Expenses Required to Establish and 
    Maintain SMEs in China

•  Extend China’s recent measures to control the exorbitant rise in property prices and subsequent rents 
to the area of office buildings to reduce the unpredictability of cost planning for SMEs in China.

•  Continue to reduce the ever-increasing tax burdens imposed on European SMEs in China to allow 
them to concentrate their efforts on performing well in the market.

•  Provide reasonable notice periods and ensure clarity of requirements before implementing any 
substantial changes in tax and social insurance laws and regulations. 

Small & Medium Sized Enterprises Working Group
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Introduction to the Working Group
The Smal l  and Medium-Sized Enterpr ise (SME) 
Forum was established in 2005 to act as a platform 
for European SMEs to share experiences and provide 
practical information to support their business success in 
China. In 2012, the Forum was established as the SME 
Working Group, recognising the increasing importance 
of the Chinese market for European SMEs, especially in 
response to the pronounced ongoing economic slowdown 
in Europe, and the increasing need to represent the views, 
interests and positions of European SMEs in China with 
regard to the China’s regulatory environment and business 
operating conditions. 

The SME Working Group comprises over 100 SME 
company members of the European Chamber from a cross 
section of industries. The objective of the Working Group 
is to advocate improved operating conditions for European 
SMEs operating in China through active communication 
and exchange with key stakeholders, including European 
and Chinese government officials, monitoring regulatory 
developments, and serving as a platform for exchange and 
sharing on practical business issues of interest to SMEs in 
China.

The official definition of the European Union (EU) limits 
SMEs to a maximum size of 250 employees and maximum 
annual turnover of EUR 50 million or total assets of EUR 
43 million. In China, the definition of an SME varies by 
industry. Generally, much larger enterprises are considered 
SMEs in China than in the EU, especially with regards 
to the number of employees.1 Besides the SME Working 
Group, the European Chamber also supports European 
SMEs in China through the following initiatives:
•  EU SME Centre: For more detailed information, please 

refer to the Centre’s website: www.eusmecentre.org.cn 
•  China IPR SME Helpdesk: For more detailed information, 

please refer to the Helpdesk’s website: 
    www.china-iprhelpdesk.eu 

Recent Developments
Amid the global economic slowdown, China has taken 
several measures over the past year to enhance financial 
and fiscal support for Chinese’s small and micro-sized 
companies. 

1   SME Department of National Development and Reform Commission (NDRC) of P.R. 
China 2007-3-5, ‘Interim Regulations on SME Categorizing Criteria’ accessed on 22nd 

April 2010, http://www.sme.gov.cn/web/assembly/action/browsePage.do?channelID=117
2982990367&contentID=1172982990524

As a result of sluggish external demand, China’s industrial 
output in Quarter 1 of 2012 experienced its slowest growth 
in the last three years, according to the Ministry of Industry 
and Information Technology (MIIT).2 This is at a time when 
Chinese companies are facing increasing operational 
pressures, with rising production costs squeezing their 
margins e.g. higher electricity and fuel prices combined 
with average wage increases that MIIT estimate could 
increase by 20% in 2012.3 According to MIIT, new lending 
to SMEs in the first 3 months of 2012 reached CNY 
153.2 billion, CNY 69.7 billion less than a year earlier, 
compounding concerns on the effect the economic 
downturn is having on SME financing. Nevertheless, the 
end of March 2012 saw loans extended to the industrial 
sector, with a maturity of more than one year, still increase 
by 7.3% year-on-year.4

In recognition of this increasingly difficult environment 
for SMEs, the first half of 2012 saw the announcement 
of several welcomed mechanisms from the Chinese 
government to provide further support for SMEs. China 
pledged to expand a fund set up to support small 
businesses to CNY 14.17 billion in 2012 (from CNY 
12.87 billion), placing key importance on financing small 
enterprises in the central and western regions of China.5 
Meanwhile, in an effort to expand funding channels for 
cash-starved businesses, the China Securities Regulatory 
Commission (CSRC) announced that it submitted for 
approval by the State Council a proposal for a pilot 
program that would allow small, non-listed companies to 
issue bonds to limited categories of investors.6 The SME 
Working Group particularly applauds decisions made by 
the State Council to halve the country’s business income 
tax for more small and micro-sized firms and extend the 
policy until the end of 2015. In relation, the government’s 
decision to allow qualified small and medium-sized firms to 
enjoy favourable import tariffs on products for scientific and 
technological development purposes is highly welcomed.7

The SME Working Group hopes that these measures 
will result in improving support for all SMEs in China and 
contribute to raising the level of financial support for them, 

2    Economy still being buffered, ministry warns, China Daily, 26th April 2012
3   China helps funding for smaller firms amid slowdown, Morningwhistle, 27th April 2012, 

http://businesswatch.21cbh.com/index.php?m=content&c=index&a=show&catid=7&
id=212031

4    Economy still being buffered, ministry warns, China Daily, 26th April 2012
5    Bigger fund for small firms, Shanghai Daily, 27th April 2012]
6   China helps funding for smaller firms amid slowdown, Morningwhistle, 27th April 2012, 

http://businesswatch.21cbh.com/index.php?m=content&c=index&a=show&catid=7&
id=212031

7    China reiterates enhanced support for small firms, Xinhua, 26th April 2012
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which is currently disproportionately low in relation to their 
contribution to the economy. 

Key Recommendations

1. Provide European SMEs in China with 
    Better Access to Financing 

Concern
European SMEs operating in China still experience major 
difficulties in gaining access to finance.

Assessment
Although access to finance for SMEs operating in China 
has improved in recent years, securing capital still remains 
a challenge. Due to global credit tightening, large Chinese 
banks do not accept applications from European SMEs, 
preferring to lend to larger domestic and state-owned 
enterprises (SOEs). Most European Banks based in China 
also consider SMEs as a riskier category of client.

As a consequence, many SMEs in China have to rely 
on internal profit-based funding or alternative financing 
from non-banking financial institutions such as trusts or 
micro-credit companies, which results in higher costs of 
financing. Equity financing through venture capital and 
private equity are other alternative options often taken 
by SMEs. Many European SMEs also rely on internal 
shareholder loans from their parent companies in Europe 
to cover operational cash shortages.

The China Banking Regulatory Commission’s (CBRC) 
June 2011 announcement of policies to encourage lenders 
to offer more loans to small-scale enterprises was highly 
welcomed by the SME Working Group. This included 
measures to lower the risk weighting (25-percentage-
points less) applied when calculating the capital-adequacy 
ratio for loans of less than CNY 5 million (EUR 555,537) 
to small enterprises.8 Although this extra support for 
SMEs was encouraging, this measure was implemented 
during a period when many SMEs were cash-strapped 
due to downstream clients being unable to pay their bills. 
Furthermore, this measure did not address the ongoing 
challenges faced by foreign SMEs when trying to secure 
loans in China. 

8     CBRC announces measures to aid small businesses, China Daily, 8th June 2011

In practice, even short-term bank loans for foreign-
invested enterprises (FIEs) can only be obtained 
against guarantees from banks outside China, which 
typically requires further risk assessment of European 
headquarter entities. The potential loan, however, is then 
limited by the Foreign Exchange Foreign Debt Quota 
(or “borrowing gap”) set out by the State Administration 
of Foreign Exchange (SAFE), which is based on the 
difference between the company’s registered capital and 
total investment of the company. For projects with a total 
investment of USD 3 million or below, the borrowing gap 
is set to only 30% of the total investment. The guarantee 
counts towards the borrowing gap if the guarantee is 
drawn. As part of the borrowing gap is often already used 
for medium and long-term bank loans, the potential of 
SMEs to bridge liquidity shortages by using short-term 
bank loans is further reduced. Shareholder loans from 
the parent company typically granted in foreign currency 
also fall under the Foreign Exchange Foreign Debt Quota. 
As a consequence, European SMEs face a competitive 
disadvantage to domestic SMEs who have direct access to 
local currency loans. 

Recommendation
To China
•  Encourage China to develop and implement an SME 

lending strategy to serve all SMEs operating in 
China (including European and Chinese), taking into 
account the following considerations: 
-  Develop a focused credit risk assessment procedure/

system suitable for the provision of SME loans.
-  Ensure that the lender risk assessment procedures for 

SME loans only take into account the conditions of the 
Chinese subsidiary or entity applying for the loan, and 
do not require overseas guarantees based on parent 
offices.

-  Provide banks with concrete incentives and Key 
Performance Indicators (KPI) that encourage them 
to provide more loans to SMEs, supporting high-level 
Chinese government statements committing greater 
financial support for SMEs in China.

•  Remove regulatory obstacles that limit foreign-
invested SMEs’ access to credit financing in China, 
including eliminating or loosening the Foreign 
Exchange Foreign Debt Quota requirements. 
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To the EU
•  Encourage the European Union to establish a 

dedicated fund for financing European-invested 
SMEs in China (in all industries) to support their 
development goals in China. 

2. Streamline and Increase Transparency 
    of Regulatory and Administrative 
    Requirements for SMEs in China

Concern
The relatively fragmented nature of China’s regulatory 
system makes it difficult for foreign companies in China to 
(1) access relevant regulatory information for their business 
(2) understand the frequent changes in the regulations, 
and (3) manage the high volume of administration work 
set by multiple regulating agencies. This is especially a 
burden for SMEs who often do not have the resources and 
expertise to effectively deal with such processes. 

Assessment
a. Regulatory Requirements by Different Government 
    Agencies
After receiving approval to establish a FIE by the local 
government, it is necessary to get additional registrations 
from several different government agencies before a SME 
becomes operational, usually requiring a period of several 
months in which office rents and other expenses incur. In 
addition, annual re-registrations must be done at several 
government agencies, requiring considerable resources 
from SME. 

b. Minimum Registered Capital Requirements
While the Chinese Company Law requires a minimum 
registered capital of either CNY 30,000 (EUR 3,333), for 
a multiple shareholder limited liability company, or CNY 
100,000 (EUR 11,110), for a single shareholder limited 
liability company, in practice, the minimum registered 
capital required by the Administration for Industry and 
Commerce (AIC) and approval departments is often 
higher, depending on the scope of business and location 
of the company.9 The criteria for determining the actual 
required minimum capital is, however, not published and 
transparent, aggravating feasibility studies and efficient 
allocation of funds of SMEs.

9    In practice, the actual level of minimum registered capital required depends on a number 
of factors, including: the company’s industry, mode of operation, and whether the 
company intends to obtain certain administrative licences.

Recommendation
•  Provide a comprehensive ‘one-counter-service’ 

system across China to support all SMEs in China 
in fulfilling their multiple registration and regulatory 
obligations in one place.

•  Publish the full comprehensive list of criteria for 
determining the required minimum registered capital 
for FIEs in China to improve transparency over 
financial requirements and facilitate more effective 
planning and allocation of funds for SMEs looking to 
enter the Chinese market.

3. Reduce the Rapidly Increasing 
    Expenses Required to Setup and 
    Maintain SMEs in China

Concern
The rapid and unexpected rise in costs of establishing and 
operating SMEs in China makes it difficult for SMEs to 
effectively plan and budget expenditure and, therefore, to 
continue to compete effectively in the market . 

Assessment
a. Rapid Rise of Office Rents
Office rents in China have risen dramatically in recent 
years, in line with the general trend of increasing property 
prices in China, with companies reporting increases of 
over 50% since 2008, especially in first-tier cities such as 
Beijing and Shanghai. Such huge and unexpected rises in 
office rents have put enormous pressure on SMEs when 
establishing and maintaining business operations in China. 
China has recently taken much welcomed measures to 
control the rapid rise of property prices and subsequently 
rents. SMEs operating in China would welcome the 
extension of such measures for office rents.

b. Increasing Tax Burdens
The SME Working Group welcomes recent decisions 
taken by the Chinese government to reduce the tax 
burden of an increasing number of SMEs through lowering 
business income tax rates and implementing favorable 
import tariffs on certain products, as outlined in the 
Recent Developments section. It however remains that 
many SMEs have experienced increasing tax burdens in 
China over the past few years, which have added further 
pressure to their business operations. 
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Abbreviations
AIC Administration for Industry and Commerce
CBRC China Banking Regulatory Commission
CSRC China Securities Regulatory Commission
EU European Union
FIE Foreign Invested Enterprise
MIIT Ministry of Industry and Information Technology
SAFE State Administration of Foreign Exchange 
SME Small and Medium-sized Enterprise 
SOE State-Owned Enterprise
VAT Value Added Tax

In particular, the implementation of new social insurance 
regulations for foreigners in the past year has significantly 
increased financial liabilities for many SMEs in China. 
While the Working Group supports the objective to 
harmonise the treatment of non-Chinese with Chinese 
citizens, still the short notice provided to companies prior 
to the regulations coming into force and the lack of clarity 
that still surrounds key details, including payment dates 
and processes, has resulted in difficulties for SMEs in 
understanding and planning for their increased liabilities. 
Please see the Finance and Taxation section of the 
Position Paper for a more detailed analysis of social 
insurance for foreigners. 

In addition, as of 1st December, 2010, foreign enterprises 
and FIEs have been required to pay city construction tax 
and education surcharge for which they were previously 
exempted. Such tax exemptions for FIEs and foreign 
enterprises have often been considered by them as a 
welcome compromise for being limited in certain areas 
in China, such as in accessing finance. While this recent 
removal of tax exemptions aims to put foreign enterprises 
and FIEs on an equal footing with domestic enterprises 
in tax terms, several of the other limitations on foreign 
enterprises and FIEs remain unchanged.

Recommendation
•  Extend China’s recent measures to control the 

exorbitant rise in property prices and subsequent 
rents to the area of office buildings to reduce the 
unpredictability of cost planning for SMEs in China.

•  Reduce the ever-increasing tax burdens imposed on 
European SMEs in China to allow them to concentrate 
their efforts on performing well in the market.

•  Provide reasonable notice periods and ensure clarity 
of requirements before implementing any substantial 
changes in tax and social insurance laws and 
regulations.
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Key Recommendations

1.   Streamline China Mandatory Certification Schemes1 to Remove Unnecessary Market 
Access Obstacles for all Companies

• Ensure testing requirements for mandatory certification schemes are based on the evaluated risk of 
products, with product categories that pose minimal risk and not in line with the certification’s core 
purpose being removed from the scope.

•  Unify and harmonise China’s duplicative licensing and certification schemes to avoid redundant testing of 
products under different schemes.

• Publish and implement national regulations based on the operation rights and duties of testing 
laboratories in China.

•  Allow commercially independent testing organisations operating in China to engage in testing for 
all China certification schemes, including allowing foreign testing organisations to perform required 
inspections abroad.

•  Establish clear rules and procedures for the World Trade Organisation (WTO) Technical Barriers to 
Trade (TBT) notification of mandatory industry standards and standards to be included in mandatory 
certification schemes, ensuring their proper implementation, without exception, regardless of the source 
or nature of the standards.

2.   Increase the Efficiency and Transparency of China’s Standardisation System
•  Accelerate the revision of China’s Standardisation Law to enable the simplification of China’s overly 

complex standards system that currently inhibits the development of industry and China’s economy.
•  Increase coordination of Standards Development Organisations (SDO) to avoid multiple bodies creating 

redundant and conflicting standards.
•  Limit the scope of mandatory regulations and standards to generally recognised areas of public interest 

such as human and animal health and safety, environmental protection, and public safety, leaving other 
areas related to technology choice and general performance to competitive forces in the market place in 
order to foster differentiation and innovation.

•  Apply reasonable implementation and transition periods for mandatory standards and clarify the need for 
reasonable implementation periods in the regulations governing mandatory standards.

•  Provide the public with open and timely access to information on both industrial and national standard 
development projects.

•  Allow all companies legally registered in China the opportunity for equal participation as members in all 
relevant technical committees (TC) and working groups (WG) for national and industry standards.

•  Encourage all SDOs, TCs and WGs to develop and publish written operating policies (including 
membership, fee structure, IPR policies, review process and complaint process), making them available 
to all members and applying them in day-to-day operations.

1   The definition of ‘mandatory certification schemes’ for this paper encompasses all mandatory certification, technical licensing, and labelling schemes required for 
market access, whether a physical certificate is issued or not

Standards & Conformity Assessment Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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3.   Encourage Chinese Standardisation Efforts in the International Standards System
•  Adopt more international standards and harmonise Chinese standards (including national and industry 

standards) with international and global standards to foster international trade and increase domestic 
competitiveness.

• Continue to implement updates of international standards in a timely manner and avoid incomplete 
adoption, adoption with slight alterations or delayed adoption of updates of international standards.

• Synchronise version transition dates for Chinese standards with those for corresponding international 
standards wherever applicable.

•  Encourage more Chinese standardisation experts to join international standardisation bodies to improve 
China’s involvement in international standardisation efforts.

•  Implement a second approval track for products allowing the introduction of new and technologically 
advanced products.

•  Encourage “indigenous innovation” by continuing to open up China’s research and development (R&D) 
environment to the international community, avoiding the creation of a system that isolates R&D and 
consumers from reaping the benefits of a globalised research environment.

4.   Ensure Fair and Transparent Market Surveillance
•  Streamline the number of agencies/stakeholders involved in the market surveillance process to avoid 

duplication of inspection by multiple agencies and increase transparency and efficiency in this area.
•  Increase transparency of the market surveillance process to all stakeholders including the roles and 

responsibilities of different agencies, the products agencies are responsible for, and the fines that apply 
for not passing inspection.

•  Ensure market surveillance practices are coordinated and consistent at the central and local level.
•  Ensure transparency of all standards used for the basis of inspection during market surveillance.
•  Ensure that only mandatory technical regulations and requirements of mandatory certification schemes 

are used for the basis of inspection for market surveillance.
•  Focus market inspections on critical areas related to protecting the population and environment from 

harm, rather than unrelated performance-related features of products.
•  Ensure consistent and non-discriminatory treatment regarding the frequency of in-market inspections.

5.   Enhance Clarity and Transparency of Rules Regarding Licensing Commitments 
Made for Licensing Intellectual Property Rights (IPR) in Chinese Standards

•  Encourage all SDO TCs and working groups, fora and consortia to develop and finalise IPR policies 
that are consistent with recognised global IPR practices, such as those found in IPR policies for the 
International Organisation for Standardisation (ISO), International Electrotechnical Commission (IEC), 
International Telecommunication Union (ITU), Institute of Electrical and Electronics Engineers (IEEE) 
and the European Telecommunications Standards Institute (ETSI), so that members can operate in an 
atmosphere of increased assurance and certainty as to declaration and licensing requirements for each 
body.

•  Adopt rules within SDO TCs and working groups, fora and consortia that require participants to require 
the assignee to honour licensing commitments made to the body according to the body’s IPR policy.

•  Adopt rules within SDO TCs and working groups, fora, and consortia that either require participants to 
undertake obligations to offer a licence to their essential patents by signing the membership agreement 
or give a general licensing commitment complying with the body’s IPR policy.

•  Encourage the Standardisation Administration of China (SAC) to publish general guidelines on developing 
effective SDO IPR policy for use as guidance by Chinese SDOs (and their respective TCs and working 
groups), fora and consortia, including information on globally recognised practices, such as IPR policies used 
in ISO, IEC, ITU, IEEE, and ETSI.
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Introduction to the Working Group
The Standards and Conformity Assessment (SCA) 
Working Group was founded in 2008 and is open 
to all European Chamber members who engage in 
the manufacturing, import and export of goods to 
and from China. The Working Group is composed of 
standardisation and conformity assessment experts 
from sectors such as automotive, auto components, 
construction, cosmetics, healthcare equipment, 
electrical equipment, information and communication 
technology (ICT) equipment/services, and machinery.

The Working Group aims to support the development 
of China’s standardisation and conformity assessment 
systems in order to facilitate China’s integration into the 
world economy. The Working Group identifies standards 
and conformity assessment issues of concern to 
European companies and proposes constructive 
recommendations that address those concerns. The 
recommendations set forth in this Position Paper are 
meant as a facilitator to meaningful and constructive 
dialogue with relevant Chinese government bodies. 

Recent Developments
Over the past year, the first year under China’s 12th 
Five-Year Plan, the following key developments in 
relation to standardisation and conformity assessment 
occurred. The impact of these will be discussed, among 
other issues, over the following pages.

In the area of standardisation, 2011/2012 saw the 
following developments:
•  The Working Group notes wi th appreciat ion 

commitments made by the Chinese government to 
enhance China’s standardisation system through (1) 
improving the structural, scientific, and systematic 
application of standards in China (2) participating 
more actively in international standardisation activities 
(3) increasing  the adoption of international standards, 
and (4) improving the quality of standards developed 
in China. The Working Group notes the positive 
steps taken towards these goals during the year 
by the State Administration for Quality Supervision 
and Quarantine (AQSIQ) and Standardisation 
Administration of China (SAC).

• The release of China’s 12th Five-Year Plan for 
Standardisation in the past year was encouraging 
in that it clearly put forward the key objectives of 

“further improving the standards system; significantly 
improving the quality of standards, significantly 
enhancing standards implementation efficiency; 
achieving new breakthroughs in international 
standardisation; and building a solid foundation for 
the development of standardisation”. These goals are 
in line with the sentiment of the Working Group, which 
thoroughly supports China’s further implementation of 
concrete changes to meet these goals.

• At the National Standardisation Working Conference 
held in Beijing in February 2012, the theory of 
comprehensive standardisation was re-proposed, 
emphasising the need for a more comprehensive and 
coordinated approach to standardisation activities 
in China. The Working Group looks forward to the 
overall upgrade in quality of Chinese standards as 
soon as possible, under the guidance of this theory.

• However, in the past year, there has still been no 
significant progress towards the publication of the 
much-needed update and modification of the 1989 
China Standardisation Law. This is despite the law 
having been under review and discussion for several 
years already.

In the area of   conformity assessment, 2011/2012 
saw the following development:
• The Working Group is very pleased to know that the 

Certification and Accreditation Administration of China 
(CNCA) is organising experts to embark on a project 
to streamline the China Compulsory Certification 
(CCC) scheme after nearly ten years in operation. It is 
understood that this will involve optimising the system 
so that the certification process for a product is based 
on the risk assessment of the product itself. The 
Working Group looks forward to the implementation 
of a more rational, cost-efficient and risk-based CCC 
scheme as soon as possible, which will contribute to 
a fairer and simpler market access process.

I t  is  the hope of  the Work ing Group that  the 
recommendations included in this paper will be 
implemented to support China’s objective of enhancing 
China’s standardisation and conformity assessment 
system.
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Key Recommendations

1.  Streamline China Mandatory Certification 
Schemes2 to Remove Unnecessary Market 
Access Obstacles for all Companies 

Concern
• Testing requirements of mandatory certification 

schemes, such as CCC, are often overly detailed, 
going beyond the core purpose of the certification and 
not being based on the evaluated risk of the product.

• The recognition of testing results provided by 
international testing institutes is still very rare, thereby 
hindering market access at a substantial cost to 
consumers and business.

•  The existence of double and triple certification in 
certain industries adds substantial cost and delay in 
bringing products to market.

•  In certain sectors, CCC is conditional upon the 
approval of other, unrelated certifications by other 
government agencies, which adds cost and time to 
the entire CCC process.

Assessment
With the development of China’s economy, it has 
been a concerning trend for China to implement an 
increasing number of mandatory certification schemes 
as a requirement for access to the Chinese market. 
Key examples include CCC and ‘Product Energy-
Efficiency Labeling System’ (China Compulsory Energy 
Label) for various product categories, ‘Coal Mine Safety 
Certification’ and ’Explosion-Proof Electrical Product 
Certification’ in the coal mining sector, ‘Railway Product 
Certification’ in the rail sector, ‘Medical Device Product 
Registration System’ for medical devices, ‘Network 
Access Licence’ for telecommunications equipment, 
and ‘Food Safety Certification (QS)’ in the food industry. 

In addition, it has become increasingly popular for   
public procurement tenders to require the procurement 
of products that have been certified under China’s 
recommended or voluntary product certif ication 
schemes, making these voluntary certifications and 
labels de facto mandatory for public procurement 
purposes. Examples include the ‘Energy Conservation/
Water Conservation Certification’ and ‘Information 

2   The definition of ‘mandatory certification schemes’ for this paper encompasses all 
mandatory certification, technical licensing, and labelling schemes required for 
market access, whether a physical certificate is issued or not

Security Product Certification’. Such mandatory and 
de facto mandatory schemes have had the effect of 
increasing market access barriers to the Chinese 
market.

It is in this context that European industry has raised 
the following concerns, which are generally shared by 
domestic counterparts.

a) Non-essential test requirements in mandatory 
    certification schemes
The vast and ever-expanding scope and testing 
requirements of CCC and other mandatory and de 
facto mandatory schemes make it difficult for both 
foreign and domestic enterprises to understand 
market access requirements and the reason for them, 
including enterprises that hope to access the public 
procurement market. Such enlargement of scope and 
test requirements has resulted in these schemes going 
beyond their original official purpose, e.g. protecting 
human health and safety, animal life and health, and 
environment and public safety in the case of CCC. 
The inclusion of non-essential test items in mandatory 
certification schemes adds burden to industry and 
consumers, who suffer from the extended time to 
market of products and increased costs stemming 
from the overly costly and burdensome process of 
certification. More importantly, such overly complex 
certification schemes waste the resources of society 
and hinder the efficiency of the Chinese economy.  

For CCC, the classification principles underpinning 
‘product units’ and ‘key components’ are still unclear. 
The increasing number of key component and 
mandatory testing items required under CCC has left 
industry perplexed as to the guiding principle driving key 
component classification. For the China Compulsory 
Energy Label, the categorisation of some seemingly 
irrelevant industrial products, such as ‘AC Contactor’, 
under the ‘Energy-Eff ic iency Label ing Product 
Catalogue’ has caused confusion over the definition 
of ‘widely used energy-consuming products with wide 
energy-saving potential’ that applies to this catalogue. 

The CCC and China Compulsory Energy Label are two 
separate mandatory requirements for market access 
with wide coverage of various product categories. 
The CCC, established in 2003, is a mandatory market 
access requirement for 22 product categories (as of 
April 2012). Similarly, the China Compulsory Energy 
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Label, established in 2005, is a mandatory requirement 
for 25 product categories. Given that these two 
schemes have become a necessary prerequisite for 
market access for a broad range of product categories, 
it is very important that the associated evaluation 
processes are made as efficient, systematic, and 
rational as possible, to ensure minimum burden on both 
industry as well as evaluator resources.

b) Duplication of international testing, factory audits 
     and management system checks
Mandatory certification schemes, such as CCC, are 
more burdensome to trade because a significant portion 
of mandatory and de facto mandatory certifications 
duplicate testing previously done to comply with 
international standards. Although a growing number of 
Chinese standards are based on international standards 
(ISO, IEC, ITU, UN/ECE), testing is nonetheless 
required for products using these standards, even 
when a product has been certified for the original 
international standard on which a Chinese standard is 
based. Additionally, China’s certification bodies, such as 
the China Quality Certification Centre (CQC), the main 
body for CCC, very rarely authorise foreign institutes to 
conduct plant/factory inspections. Mandating the use of 
Chinese institutes and the payment of associated fees 
add further costs and time to the certification process. 
Such additional requirements often prove prohibitive to 
smaller businesses and small product series and spare 
parts providers.

The duplicative testing process wastes company time 
and resources, which ultimately results in delayed 
product launches and increased product costs. For 
some components, spare parts or products in short 
supply, the disproportionately high direct cost will deny 
their access to the market, which may increase the risk 
of smuggling and forgery.

c) Double and triple certification in certain sectors
The multitude of mandatory and de facto mandatory 
product certifications for market access, often managed 
by different industry regulators and certification bodies, 
has resulted in some products having to be certified 
several times. The “one-size-fits all” approach is 
the guiding principle for CCC in terms of mandatory 
certification schemes in China. However, in practice, 
there are several supervision institutes for certain 
industries, which in various cases have their own 
independent certification requirements. These schemes 

might sometimes even overlap, for example, mobile 
telecommunication devices currently have to be certified 
for three separate schemes: CCC, Network Access 
Licence (NAL) and Radio Type Approval (RTA). Although 
the standards and testing methods in such cases 
can be identical or nearly identical, the requirement 
for testing for two or more certificates results in extra 
burden on industry resources and delayed time to 
market. In a similar vein, for certain sectors, unrelated 
certifications from different supervision institutions 
are a pre-requisite to the final CCC. This is also the 
case in the telecommunications sector where CCC is 
conditional on the approval of the NAL by the Ministry 
of Industry and Information Technology (MIIT). The 
need to wait on this MIIT approval often results in the 
approval of the CCC certification being delayed. In the 
end, the consumer suffers from higher product prices 
and delayed access to new products.

d) Inclusion of voluntary industry standards in 
    mandatory certification schemes, without WTO 
    TBT notification
The practice whereby voluntary industry standards 
are made mandatory through compulsory regulatory 
approval is a matter of serious concern. When 
promulgating mandatory standards, internationally-
recognised due process includes timely notification 
under the World Trade Organisation’s (WTO) Technical 
Barriers to Trade (TBT) Agreement, transparent 
implementation rules and sensible transition periods. 
There is ample evidence that such due process does 
not always apply for industry standards used in Chinese 
compulsory regulatory approval schemes.

For example, CCC requires products to be tested 
against a selected portfolio of standards. It is estimated 
that around 90 out of 360 standards referred to in the 74 
published CCC implementation rules for the 22 product 
categories are Chinese voluntary national and industry 
standards. However, it has been the case that the 
updating and modification of these voluntary standards 
have not necessarily been notified to the WTO TBT, 
despite them being mandatory for market access under 
CCC. This lack of transparency causes difficulties for all 
enterprises in complying with CCC, and thus accessing 
the Chinese market. Such cases have also been seen in 
other industry-specific mandatory certification schemes, 
e.g. for telecommunication equipment, medical devices, 
automobiles, pharmaceuticals, and mining equipment. 
The Working Group, therefore, suggests that all 
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mandatory type approval schemes for market access 
be based only on national mandatory standards, and be 
controlled and supervised by the relevant regulators in 
charge of standardisation in China.

The Working Group recognises the Standardisation 
Administration of China’s (SAC) diligence in notifying 
mandatory standards to the WTO TBT committee, but 
calls upon the other ministries overseeing standard-
setting bodies – MIIT in particular - to signal new 
industry standards that will be included in mandatory 
type approval  schemes to SAC for  WTO TBT 
notification. 

The Working Group is pleased to learn that the 
Certification and Accreditation Administration of the 
People’s Republic of China (CNCA) is working to 
streamline the CCC after nearly ten years of operation. 
The Working Group supports this and looks forward to 
the implementation of a streamlined and optimised CCC 
system that takes into account the level of assessed 
risks of products, reduces unfair market access 
barriers, and promotes the healthy growth of domestic 
and foreign-invested enterprises to contribute to China’s 
continued development. 

Recommendation
•  Ensure testing requirements for mandatory certification 

schemes are based on the evaluated risk of products, 
with product categories that pose minimal risk and not in 
line with the certification’s core purpose being removed 
from the scope.

•  Unify and harmonise China’s duplicative licensing and 
certification schemes to avoid redundant testing of 
products under different schemes.

•  Publish and implement national regulations based on 
the operation rights and duties of testing laboratories 
in China.

•  Allow commercially independent testing organisations 
operating in China to engage in testing for all China 
certification schemes, including allowing foreign 
testing organisations to perform required inspections 
abroad.

•  Establish clear rules and procedures for the WTO 
TBT notification of mandatory industry standards and 
standards to be included in mandatory certification 
schemes, ensuring their proper implementation, 
without exception, regardless of the source or nature 
of the standards.

2.   Increase the Efficiency and Transparency 
of China’s Standardisation System

Concern
•  Lack of transparency in the Chinese standardisation 

process, with the development of industry standards 
being especially problematic.

•  Standardisation Development Organisations (SDO) 
developing industry and provincial standards routinely 
discriminate against Foreign-Invested Enterprises 
(FIE), their subsidiaries and joint-ventures by barring 
them from full and effective participation in the 
standardisation process.

•  Mult iple and often competing SDOs creating 
mandatory standards create confusion.

•  Unique Chinese mandatory standards can hinder 
innovat ion and are barr iers to in ternat ional 
harmonisation of standards.

• New mandatory standards often have insufficient 
transition periods, and this unpredictability imposes 
heavy financial costs on industry.

Assessment
An important element of creating successful markets 
is allowing free and fair access to information on 
standards for all industrial players.

a) Opaque standardisation practices
While many national standards projects are posted 
on the SAC’s website, many industrial and local 
standardisation projects are not publicised at all.
 
The official procedure for standards development is 
not always strictly followed by technical committees 
(TC) or working groups (WG). For example, during 
the standards drafting and commenting phases, it is 
often difficult for stakeholders to access drafts or to 
comment on them. In some cases, TC members have 
not been solicited for comments at all. Furthermore, 
it is quite common for government organisations or 
TC secretariats and TC chairs to ignore member 
comments and approve standards despite a clear lack 
of consensus among TC members. Such opacity in 
Chinese standardisation practices limits the prospects 
of standard application by limiting stakeholder input 
and, at the same time, fosters unpredictability.
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In addition, the participation of FIEs in various SDOs, 
TCs and working groups remain constrained, some of 
which are establishing standards that go on to underpin 
mandatory certif ication schemes such as CCC. 
Insufficient participation from FIEs hinders the effective 
implementation of the certification schemes and creates 
barriers to trade. In some cases, FIEs and subsidiary 
joint ventures are denied any kind of participation 
in standardisation activities, such as in the areas of 
information security and electromagnetic compatibility 
(EMC). Similarly, FIEs and joint ventures are in some 
cases only granted observer status in TCs (no voting 
rights). This has been an especially common issue in 
TCs under MIIT. This exclusion leads to insufficient 
access to information on standardisation for FIEs, which 
directly translates to extra costs, difficulties in standard 
conformity and possibly reduced customer satisfaction. 
Furthermore, the opaqueness that characterises 
Chinese standardisation in certain sectors inevitably 
hampers the uptake of the resulting standards at the 
international level due to the lack of transparency during 
formulation and revision.

b) Overlapping mandates of Chinese Standard  
     Development Organisations (SDO)
In light of China’s economic advancement over the 
past decades, the Working Group believes that China 
would benefit from modernising its standardisation 
system, allowing it to benefit from reduced complexity 
and to keep up with state of the art developments 
in the industry. The current China Standardisation 
Law, published in 1989, is overly complex and no 
longer suited to China’s current stage of economic 
development. China operates a complex standards 
system comprising several levels of standards, 
including national, industry, local and enterprise. 
This complexity causes fragmentation of the market, 
creating obstacles to commodity flows and increasing 
the cost to industry and consumers. Currently, there 
are more than 60 organisations that can create industry 
standards in China and it is reported that there are 
over 90,000 industry standards in China. The potential 
for confusion caused by this multiplicity of SDOs is 
compounded by a lack of inter-agency coordination 
between the SAC, which sets national standards, 
and the industry ministries and agencies in charge of 
industry standardisation. In some fields, different TCs 
and ministries’ standard-setting bodies run competing 
projects for the same technology. This situation is 
further complicated by a lack of coordination between 
the nationwide standards and those set at the local-

level by provincial and municipal governments that, 
in the absence of national or industry standards, 
have mandatory status. This profusion of standard-
setting bodies at the national and local level is 
particularly costly to industry due to the propensity of 
these standards to diverge from one another and be 
considered mandatory during certification processes.
 
c) Mandatory standards
A major industry concern with the Chinese standardisation 
system is its reliance on so called ‘mandatory’ standards. 
The Working Group understands that mandatory 
standards are intended to protect the health and safety 
of the population and environment, however, in practice, 
Chinese mandatory standards often go beyond these 
concerns and address general performance related 
issues too. Industry experience shows that mandatory 
standards create major obstacles to technical innovation, 
and become especially harmful if built on outdated 
technologies.

The issue of mandatory standards becomes more 
complex when voluntary standards become de 
facto mandatory, such as through their inclusion 
in mandatory certification schemes or government 
procurement requirements as already described in Key 
Recommendation No. 1. 

Mechanisms such as conformity assessment procedures 
have proven to be more effective and appropriate for 
achieving the intended goal of mandatory standards. 
In the case of mandatory licensing and certification 
schemes, including CCC, industry believes that it is of the 
utmost importance for these to be based on international 
standards, or in the absence of such standards, on 
other globally-recognised standards to ensure optimum 
transparency of requirements and minimum burden for 
industry.

d) Short transition periods for standards
Unfortunately, excessively short transition periods are 
also imposed on domestic and foreign industry once 
mandatory standards are announced. Even worse, 
there have been cases where standards have not 
been published even after the standards have come 
into force. Such sudden implementation of standards 
poses a serious problem for China’s trade partners 
and both Chinese and foreign companies. The lack of 
interpretative guideline also increases the difficulty for 
the industry to fulfill the requirements.  
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Recommendation
•  Accelerate the revision of China’s Standardisation 

Law to enable the simplification of China’s overly 
complex standards system that currently inhibits the 
development of industry and China’s economy.

• Increase coordination of SDOs to avoid multiple 
bodies creating redundant and conflicting standards.

• Limit the scope of mandatory regulations and 
standards to generally recognised areas of public 
interest such as human and animal health and safety, 
environmental protection, and public safety, leaving 
other areas related to technology choice and general 
performance to competitive forces in the market place 
in order to foster differentiation and innovation.

• Apply reasonable implementation and transition 
periods for mandatory standards and clarify the 
need for reasonable implementation periods in the 
regulations governing mandatory standards.

•  Provide the public with open and timely access to 
information on both industry and national standard 
development projects.

•  Allow all companies legally registered in China the 
opportunity for equal participation as members in 
all relevant technical committees (TC) and working 
groups (WG) for national and industry standards.

•  Encourage all standards committees, working groups 
and technical committees to develop and publish 
written operating policies (including membership, fee 
structure, IPR policies, review process and complaint 
process), making them available to all members and 
applying them in day-to-day operations.

3.   Encourage Chinese Standardisation Efforts 
in the International Standards System

Concern
•  Divergence of Chinese standards from international 

standards create obstacles to trade and may make it 
more difficult for Chinese products to enter the global 
market.

• The incomplete adoption, adoption with slight alterations 
or delayed adoption of updates of international 
standards can create obstacles for industry.

• Numerous industry standards and some provincial 
standards lack compatibility and harmonisation with 
international standardisation, creating difficulties for 
domestic and foreign industry

•  The absence of standards or delayed implementation 
of standards in certain areas can negatively affect 
trade due to the lack of process to temporarily use 
international standards for new ‘innovative products’ 
that are not yet addressed in the Chinese system

•  In some areas, China deviates from international 
standards in an attempt to encourage “indigenous 
innovation”, which instead risks isolating China’s 
Research & Development (R&D) and consumers from 
the benefits of global markets and networks

Assessment
The Working Group believes that a nation can only raise 
its standardisation capability and play a constructive role 
in international standardisation work through improved 
communication and cooperation with the international 
standardisation community. European business in 
China welcomes and supports Chinese efforts at 
improving global standards harmonisation, such as 
China’s declared intent and ongoing efforts to build 
stronger presence in the International Organisation for 
Standardisation (ISO) and International Electrotechnical 
Commission (IEC), adopt more relevant ISO and 
IEC standards, and increase participation of Chinese 
companies in global standardisation forums. The 
Working Group encourages increased Chinese 
participation in such multilateral standardisation 
bodies as the IEC, ISO, United Nations Economic 
Commission for Europe (UN/ECE) and International 
Telecommunication Union (ITU). Increased participation 
facilitates inclusive standardisation in a truly mutually-
beneficial manner by ensuring the alignment of interests 
in the standards making process itself, which in turn 
enables the full adoption of standards by all relevant 
parties. In this way, Chinese industrial players can 
become full-fledged members of the global business 
community and more of the jointly-developed global 
solutions can be adopted in China, creating a win-win 
situation for consumers and manufacturers. 

Meanwhile, the greater adoption of internationally-
accepted standards would allow Chinese companies 
to better compete on the vast European market 
and, perhaps even more significantly, give Chinese 
consumers access to the same products enjoyed by 
European consumers.
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a) China’s adoption of international standards 
    should continue
China announced that its adoption rate target of 
internationally-accepted standards would be 85% 
by 2010.3 This was assessed to be below 80% by 
2011.4 In practice, however, the number of national 
standards completely adopting internationally-accepted 
standards is difficult to confirm. The adoption rate of 
internationally-established and accepted standards 
in China refers to the rate of adopted international 
standard clauses in Chinese national standards. 
When a national standard only partially adopts an 
international standard, it is not clear whether it is 
considered as a complete adoption of an international 
standard according to the official Chinese calculation 
methodology. Using the internationally most common 
calculation method, the European Chamber estimates 
that the number of national standards that are identical 
to internationally established and accepted standards to 
be approximately 40%5.

Meanwhile, the European business community has 
witnessed a growing tendency for Chinese national and 
industry standards to be based on the delayed adoption, 
incomplete adoption, or adoption with slight alterations 
of internationally established and accepted standards. 
Furthermore, the number of identically-adopted current, 
internationally-established and accepted standards 
is decreasing. It is difficult to see a clear safety or 
innovation rationale for this trend. Additionally, this 
practice substantially lowers the incentive for innovation 
in China by both domestic and foreign companies, 
as mandatory technical requirements based on 
these standards compel companies in China to use 
standards that are often five or more years old. The 
aforementioned practice poses serious issues in terms 
of market access because it often forces manufacturers 
to make minor yet expensive alterations to conform to 
unique Chinese standards, and raises concern with 
regard to the fulfillment of all WTO TBT requirements.6

3  Notice on the Reporting of Working Summary for The Adoption of International 
Standards and Advanced Foreign Standards”, Standardization Administration of 
China (SAC), last accessed on June 2nd, 2010 at http://www.sac.gov.cn/templet/
default/ShowArticle.jsp?id=3348

4   Speech of Mr Changcheng Pu, Vice Director of AQSIQ on 7th March 2012
5   Calculation is based on the number of national standards (GB, GB/T, GB/Z) that are 

listed as an identical adoption (IDT) of a corresponding international standard. Based 
on information from SAC database of national standards as of December 2011. Total 
number of national standards total 27,208, of which 10,859 are listed as IDT.

6   World Trade Organisation, WTO TBT Agreement, Annex 3: Code of good practice for 
the preparation, adoption and application of standards, World Trade Organisation, 
Geneva, paragraph F.

European business in China hopes that China will 
continue to identically adopt internationally-established 
and accepted standards. If China’s IDT rate reaches 
the officially announced target of 85% of internationally- 
established and accepted standards, it will be a 
significant achievement for China’s standardisation 
efforts and would go a long way towards enhancing the 
ability of Chinese domestic industry to compete globally. 
The Working Group encourages China to increase its 
adoption of international standards.

In relation, the Working Group suggests that the 
transition to newer versions of Chinese standards that 
correspond to international standards take place, as 
much as possible, at the same transition date of the 
corresponding international standards. Asynchronous 
transfer creates the necessity for companies operating 
internationally to follow two different versions of 
standards at the same time, which increases costs for 
domestic and foreign companies, and thus consumers. 

b) Absence of standards or delayed implementation 
    of standards in some areas restricts market access 
     for certain ‘innovative’ products
As some standards are immediately linked with type 
approval in China, if China, for any reason, has not 
implemented standards for a particular new ‘innovative’ 
product or range of products, or if the local standards 
are different from the latest globally-accepted standards, 
market access is restricted and end-users suffer from a 
lack of access to globally available ‘innovative’ products 
and solutions.

China’s swift adoption of the latest versions of 
international standards for such products would address 
this problem. In cases where deemed unfeasible due 
to existing Chinese standards, European industry 
suggests implementing a second approval track 
for products that do not fully comply with existing 
Chinese standards, to allow for the introduction 
of new and technologically advanced products. 

c) China deviates from global standards to encourage 
    indigenous innovation technology
Recently, there has been a trend for China to be part of 
the global family in technology standardisation and this 
must be encouraged. European business welcomes 
China’s continued efforts to establish an economy based 
on innovation. However, in some areas such as in the 
field of information technology and telecommunications, 
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China has deviated from international standards to 
promote the results of indigenous innovation and home-
grown technology. The ICT industry has experienced 
various cases of this, which are discussed further in the 
Information and Communication Technology (ICT) and 
Information Security sections of the  position paper.
 
Indigenous innovation should be encouraged in 
a manner that ensures compatibility with existing 
globally-driven technologies so that efforts are not 
counterproductive: isolating China’s international 
standardisation efforts, preventing economies of scale 
for domestic and international industry and reducing 
consumer choice in China. 

Recommendation
•  Adopt more international standards and harmonise 

Chinese standards (including national and industry 
standards) with international and global standards 
to foster international trade and increase domestic 
competitiveness.

• Continue to implement updates of international 
standards in a timely manner and avoid incomplete 
adoption, adoption with slight alterations or delayed 
adoption of updates of international standards.

•  Synchronise version transition dates for Chinese 
standards with those for corresponding international 
standards wherever applicable. 

•  Encourage more Chinese standardisation experts to 
join international standardisation bodies to improve 
China’s involvement in international standardisation 
efforts.

•  Implement a second approval track for products 
allowing the introduction of new and technologically 
advanced products.

•  Encourage “indigenous innovation” by continuing to 
open up China’s R&D environment to the international 
community, avoiding the creation of a system that 
isolates R&D and consumers from reaping the 
benefits of a globalised research environment.

4.  Ensure Fair and Transparent Market 
Surveillance

Concern
The unclear  mandates of  over lapping market 
surveillance agencies create opacity and with it the risk 
of discriminatory practices and reduced efficiency.

Assessment
Market surveillance is a very good and efficient way to 
monitor and contribute to the success of market growth. 
Biased handling of in-market inspection, opaque 
procedures and unclear responsibilities between 
overlapping agencies damage end user benefits and 
hamper sustainable growth.

The key agencies responsible for market surveillance 
in China are AQSIQ and the State Administration of 
Industry and Commerce (SAIC). In practice, other 
industry regulators also play an active role in market 
surveillance for their relevant industries, such as the 
State Food and Drug Administration (SFDA) for the 
cosmetics and medical device industries. However, the 
exact mandate of each agency for market surveillance 
is not totally clear. The overlapping responsibility in 
the area of market surveillance and opaqueness in 
the definition of roles often results in companies being 
inspected by multiple agencies. This opaqueness raises 
the risk of market surveillance being used as a method 
of inappropriate practice in some regions of China. 
Furthermore, this overlap results in a waste of society 
resources and reduces the overall effectiveness of 
market surveillance.

Although AQSIQ issued a ministry regulation in 2010 
about Regulation on Product Quality Inspection, no 
clear unified regulation has been published to direct 
and guide all industry regulators on how to conduct 
market surveillance. This results in unclear instructions 
and standards for conducting surveillance and no 
clear definition of roles for different agencies involved, 
including the product types for which they have 
responsibility. 

In addition, there remains a lack of transparency and 
consistency in the amount of fines that should be 
charged to companies on inspection failure at the 
central, provincial, district and city levels. Ensuring  
that the amount of fines is coordinated at all levels 
of government and clearly notified to industry, would 
increase transparency of the punishment for delivering 
poor quality, potentially enhancing the deterrent for 
bad players in the market. In the past, this lack of 
transparency over fines has resulted in the problem of 
inappropriate practice during the market surveillance 
process.
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In terms of the inspection process itself, there remains a 
lack of clarity over what standards are used as the basis 
for inspection during market surveillance processes. 
From industry experience, it is common for inspecting 
agencies to use a combination of national mandatory 
and voluntary standards (including national, industry 
and provincial standards) as the basis for inspection, 
without industry being notified. The frequency of market 
surveillance/inspection is also not equal among all 
companies in an industry, with large and international 
companies often being the key target for more frequent 
and rigourous inspection by the relevant agencies.

Insufficient or unevenly targeted market surveillance 
creates a competitive advantage for companies that, 
deliberately or due to lack of skills or resources, fail 
to comply to regulations, as they do not incur the 
same cost as complying competitors, but get away 
with this non-compliant behaviour. Such inequality in 
enforcement actually leads to the opposite of what the 
regulations aim for e.g. more non-compliant products 
on the market.
 
Recommendation
•  Streamline the number of agencies/stakeholders 

involved in the market surveillance process to avoid 
duplication of inspection by multiple agencies and 
increase transparency and efficiency in this area.

•  Increase transparency of the market surveillance 
process to all stakeholders including the roles and 
responsibilities of different agencies, the products 
agencies are responsible for, and the fines that apply 
for not passing inspection.

•  Ensure market surveillance practices are coordinated 
and consistent at the central and local level.

•  Ensure transparency of all standards used for the 
basis of inspection during market surveillance.

•  Ensure that only mandatory technical regulations and 
requirements of mandatory certification schemes 
are used for the basis of inspection for market 
surveillance.

•  Focus market inspections on critical areas related to 
protecting the population and environment from harm, 
rather than unrelated performance-related features of 
products.

•  Ensure consistent and non-discriminatory treatment 
regarding the frequency of in-market inspections.

5.   Enhance Clarity and Transparency of 
Rules Regarding Licensing Commitments 
Made for Licensing Intellectual Property 
Rights (IPR) in Chinese Standards

Concern
•  It is difficult for companies to rely on previous licensing 

commitments made to Chinese SDOs due to draft 
Intellectual Property Rights (IPR) policies being under 
review. 

•  There is a reduced incentive for FIEs to participate in 
Chinese SDOs due to uncertainty in declaration and 
licensing requirements. 

Assessment
In a 2010 article entitled “How Many Standards in a 
Laptop?”, the author posited that no fewer than 251 
interoperability standards exist in a single notebook 
computer.7 While a smartphone device is considerably 
different from a notebook computer, an argument can be 
made that a smartphone device is like a small computer 
and, as such, would have no fewer interoperability 
standards within the single device. With the continued 
proliferation and evolution of internationally-recognised 
telecommunications standards, such as the Third 
Generation Partnership Project (3GPP), the Third 
Generation Partnership Project 2 (3GPP2), and Institute 
of Electrical and Electronics Engineers 802.11 (IEEE 
802.11) series of standards, there is the possibility of 
several hundred interoperability standards existing 
within a single device. Furthermore, each of the 
several hundred interoperability standards are probably 
encumbered with some form of IPR and/or an IPR 
licensing commitment made to a SDO. Due to the total 
number of potential licensors associated with all the 
encumbered standards, IPR policies within SDOs need 
to be transparent and have certain assurances. This will 
allow companies who are participating in the SDOs as 
well as those who are implementing the standards, to 
rely on the submitted declarations and stated licensing 
commitments.

Currently, several SDOs in China develop standards 
related to telecommunications and computer-related 
products, including (1) China Communications 
Standards Association (CCSA) and (2) China Electronics 

7  See Brad Biddle, Andrew White, and Sean Woods, How Many Standards in a 
Laptop? (And Other Empirical Questions) (September 10, 2010) (identifying 251 
interoperability standards implemented in a laptop computer). Available at http://ssrn.
com/abstract=1619440. 
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Standardisation Institute (CESI). The Working Group 
applauds both organisations’ increased involvement 
in util ising and working within the framework of 
internationally recognised SDOs. Specifically, CCSA is 
active within ITU and CESI is active within ISO/IEC.  

However, current IPR policies within CCSA and 
CESI are under review as to whether they meet the 
Chinese objectives of standards development. For 
example, CCSA’s IPR Policy is now listed as “for 
trial implementation”, although adopted as of 13th 
September, 2007. CESI is in the process of forming 
an Intellectual Property Working Group in anticipation 
of further refining their IPR policy. The Working 
Group applauds both organisations’ recognition of the 
importance and need for an IPR Policy, and encourages 
the rapid development and finalisation of their IPR 
policies so that members participating in the SDOs 
can operate in an atmosphere of assurance and more 
certainty as to the declaration and licensing commitment 
requirements for each organisation.

In developing an IPR policy, several factors are 
important to consider in drafting a policy that has 
visibility and transparency into potentially essential 
IPR.  For example, the IPR policy should include 
rules associated with licensing commitments related 
to potential transfers or assignments of encumbered 
contributions. As another example, an IPR policy 
should either (1) encourage participants to provide 
a blanket licensing commitment, also known as a 
general licensing commitment, to offer to license any 
patent in their portfolio that is necessary to implement 
a particular specification or an entire standard; or (2) 
require participants to commit by signing a membership 
agreement, also known as a by-default license, to offer 
to license any patent in their portfolios that is or will 
become essential. The by-default licensing scheme 
should be coupled with the possibility for the participant 
to limit the licensing obligation to participants in specific 
working groups, or provide an opt-out of the licensing 
commitment within a specific time frame by identifying 
a particular patent or patent application that the IPR 
holder does not want to submit to the default licensing 
commitment required by the respective SDO. The 
given licensing commitments should be subject to 
reciprocity at the declarant’s option. The Working Group 
believes that the aforementioned provisions will help to 
provide clarity and increased certainty to the potential 
licensing terms and conditions of accepted technical 

contributions, as well as provide assurances to SDO 
members that the committed licensing commitments will 
be abided by subsequent IPR holders and encourage 
members to participate in SDOs.

The Working Group recognises that other Chinese 
SDOs, consortia, and fora in similar and other lines 
of business are also in the process of investigating, 
developing, and updating their own IPR policies. 
Therefore, the discussions and recommendations 
suggested herein would be equally applicable in other 
lines of businesses as well.  

Recommendation
• Encourage all SDO TCs and working groups, fora 

and consortia to develop and finalise IPR policies that 
are consistent with recognised global IPR practices, 
such as those found in IPR policies for ISO, IEC, 
ITU, IEEE, and the European Telecommunications 
Standards Institute (ETSI), so that members can 
operate in an atmosphere of increased assurance and 
certainty as to declaration and licensing requirements 
for each body.

• Adopt rules within SDO TCs and working groups, fora 
and consortia that require participants to require the 
assignee to honour licensing commitments made to 
the body according to the body’s IPR policy. 

• Adopt rules within SDO TCs and working groups, 
fora, and consortia that either require participants 
to undertake obligations to offer a licence to their 
essential patents by signing the membership 
agreement or give a general licensing commitment 
complying with the body’s IPR policy.

• Encourage SAC to publish general guidelines on 
developing effective SDO IPR policy for use as 
guidance by Chinese SDOs (and their respective TCs 
and working groups), fora and consortia, including 
information on globally-recognised practices, such as 
IPR policies used in ISO, IEC, ITU, IEEE, and ETSI.
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IPR Intellectual Property Rights 
ISO International Organisation for Standardisation
ITU International Telecommunications Union 
MIIT Ministry of Industry and Information Technology
MOD Adopted with Modification
NAL Network Access Licence
QS Quality and Safety Service
R&D Research and Development
SAC Standardisation Administration of China
SAIC State Administration of Industry and Commerce
SDO Standards Development Organisation
SFDA State Food and Drug Administration
TBT Technical Barriers to Trade
UN/ECE United Nations Economic Commission for   
 Europe 
WG Working Group
WTO World Trade Organisation

Abbreviations
3GPP Third Generation Partnership Project
AQSIQ General Administration of Quality Supervision,  
 Inspection and Quarantine
CCC China Compulsory Certification
CCSA China Communications Standards Association
CESI China Electronics Standardisation Institute
CNCA Certification and Accreditation Administration  
 of People’s Republic of China
CQC China Quality Certification Centre
EMC Electromagnetic Compatibility 
ETSI European Telecommunications Standards   
 Institute
FIE Foreign-Invested Enterprises 
ICT Information and Communication Technologies
IDT Identical Adoption 
IEC International Electrotechnical Commission 
IEEE  Institute of Electrical and Electronics Engineers
  802.11 802.11
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Trade in Goods in China in 2012

Due to the financial crisis the European Union’s 27 Member States’ (EU27) total trade with China dipped in 
2009, before reaching pre-crisis levels in 2010 and gaining back momentum in 2011, with a sharp growth 
in EU27 exports to China as part of the total share. In 2011, total trade in goods accounted for €426 billion 
growing 24% compared to €344 billion in 2010. 

Exports from the EU27 to China grew by a remarkable 50% in 2011, compared to 13% in 2010. 
Subsequently, the growth rate of Chinese imports to the EU27 slowed down from 23% in 2010 to 14% 
in 2011. This is in line with the Chinese government’s efforts, as promulgated in the 12th Five-Year Plan, 
to change the export-oriented growth model and rebalance the economy towards increased private 
consumption as future growth driver. 1

The main export products from EU to China in 2011 were mechanical and electrical products, transport 
equipment, base metal products. Main exports from China to EU consisted of mechanical and electrical 
products, textiles, toys and furniture2
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Graph 1: EU's Import/Export to China in Trade in
Goods from 2002 to 2011
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Despite the overall positive trends regarding trade, many European companies still experience challenges 
when doing business in China, common concerns affecting trade in goods include market access barriers, 
regulatory inefficiencies and discrepancies, lack of transparency and increasing number of trade disputes.

At the top level, market access for foreign companies in China is still difficult in many industry sectors. 
China continues to restrict ownership in several key industries, for example only permitting foreign 
investors in form of joint ventures with limited shares. This includes industries such as Automotive, Energy 
and Rail. Moreover, limited access to the public procurement market poses a major barrier issue for foreign 
companies. Bidding is often restricted, giving an unfair advantage to domestic and state-owned companies.

1   DG TRADE, 21-Mar-12, ‘EU BILATERAL TRADE WITH THE WORLD – CHINA’, viewed on 22 July 2012, http://trade.ec.europa.eu/doclib/docs/2006/september/
tradoc_113366.pdf

2   Ministry of Commerce People’s Republic of China, 2012, ‘Current topics on EU trade in goods in 2011 and bilateral trade profile’, Country Report, viewed on 21 
July 2012, http://countryreport.mofcom.gov.cn/new/view.asp?news_id=28409
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At the administrational level, technical barriers to trade prevail, such as inconsistency with international 
standards, complex and changing technical requirements, as well as excessive registration, licensing and 
certification schemes.

Issues concerning standardisation include Chinese standards deviating from international standards or 
non-existing entirely. Already established international standards are only slowly converted into Chinese 
national and industry standards, creating an unharmonised market, most notably impairing trade in the 
fields of Agriculture Food and Beverage, Smart Grid and Healthcare Equipment. Additionally, European 
companies are often excluded from the standard drafting process, making it difficult for foreign companies 
to adapt to domestic standards. On the other hand, discrepancies in standardisation equally affect Chinese 
companies when entering the European market.

Unlike the EU or the U.S., China practices a pre-market approval process that requires registering products 
before import. This process is complex and time-consuming, often creating a significant back-log and 
delaying market entrance, while not having safety benefits compared to a post-market surveillance system. 
This especially affects trade in Healthcare Equipment, Cosmetics, Pharmaceutical and Agriculture Food 
and Beverage. Further, type testing is mandatory in China and certifications from international certification 
bodies are not accepted. State testing facilities have limited resources available to process the applications 
in time, creating additional bottlenecks. This is often exacerbated by double administration from different 
government departments and the fact that foreign certification companies are not allowed to work for the 
internal market.
 
Some product classes are explicitly banned from import to China, such as equipment not labelled as new. 
In the case of Auto Components, the strict enforcement of this regulation means that prototype cars cannot 
be imported, as they do not qualify as new. For Healthcare Equipment the import of refurbished equipment 
is also banned for the same reason.

During the last year, trade disputes have gained prominence. So are Chinese overcapacities and the 
resulting trade tensions listed as concerns in the fields of Non-Ferrous Metals and Renewable Energy. At 
the same time, the European Commission’s plan to extend the Emission Trading Scheme (ETS) to include 
aviation on a global level was criticised by China and raised concerns within the Aerospace industry over 
negative business impact. Most recently, the announcement of the U.S. Commerce Department to impose 
anti-dumping tariffs on Chinese solar panels could spark more trade disputes in the field of Renewable 
Energy.
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Key Recommendations
1. Improve Communication Between European and Chinese Policymakers to 

Foster Smooth Development of the Aerospace Industry
• Commence discussions on the possibility of a bilateral aviation safety agreement between China and 

Europe
• Encourage European and Chinese institutions to make every effort to overcome disagreements in 

order to ensure continued development of the industry

2.  Remove Disincentives to Original Equipment Manufacturers (OEMs) Investing in China
• Apply the same tax incentives to domestic and international transactions between foreign OEMs and 

airlines

3. Promote General Aviation
• Pursue the opening of the sky below 4000m by developing clear guidelines and processes for 

operators and MROs in the general aviation industry
• Support training of pilots and technicians for both fixed and rotary-wing aircraft, and identify a 

scheme to bring European EASA qualified training courses and means to China for general aviation 
industry personnel training.

4. Unify Regional Aircraft Import Tax
• Introduce a uniform import tax for all aircraft with a maximum operating empty weight (MOEW) 

between 15,000 and 45,000 kg. 

5. Improve the Efficiency of the Aerospace Supply Chain
• Promote the creation of private enterprise in the Chinese aerospace supply chain, so as to enhance 

operational efficiency and expertise and facilitate cooperation with similar European companies.
• Continue the progress in enforcement of Chinese IPR law across the aviation and aerospace 

industry to ensure safety and to accelerate satisfactory technology cooperation agreements with 
European companies.

Aerospace Working Group

Introduction to the Working Group
The European aerospace industry develops and 
manufactures a broad range of products: civil and 
military aircraft, aero engines, helicopters, unmanned 
aerial vehicles, as well  as space systems and 
equipment. It also comprises maintenance and service 
companies that carry out repairs, training or other 
activities linked to the different products. The Aerospace 
Working Group is comprised of major European 
companies in this field, most of which have been active 
in China for many years, as well as specialised SMEs. 
The European aerospace industry’s annual turnover 

is more than EUR 100 billion and directly employs 
more than half a million people, and almost two million 
indirectly. The sector is highly innovative; research 
and development (R&D) spending amounts to about 
15 percent of revenues and enjoys a leading position 
in all fields of aerospace. This makes the European 
aerospace industry one of the most dynamic in the 
world.

Most member companies of the Working Group have 
already established multiple joint ventures with Chinese 
aerospace partners over the last decade, strengthening 
both their position and that of China.
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technologies. These companies foster innovation both 
on the technological and managerial side of the sector, 
and are a great source of value to larger organisations 
worldwide.

The emergence of a more structured aerospace sector 
in China is moving the country one step further in 
technological prowess. While this positively contributes 
to building a more structured national industry, this has 
resulted in high barriers to entry for small and medium-
sized, privately-owned players. Furthermore, the need 
for a robust IPR framework is essential for smaller 
players to capitalise on their innovations and the weak 
enforcement in China makes them less willing to invest 
in R&D. Creating a supply chain “ecosystem” that allows 
for different business models – adapted to specialized 
roles – to coexist, is a sure way to improve the global 
effectiveness of the sector, as has been proved on the 
international market.

Working Group members encourage the Chinese 
government to enact regulations that can again foster 
the emergence of these smaller players and allow 
foreign companies to build links with them to further 
strengthen the sector’s capabilities.

Safety
China possesses a good safety record in air travel. 
However, given the rapid growth of the Chinese air 
travel market, the relevant government departments 
and airlines must remain vigilant to make sure that 
safety lapses do not occur. Over the last decade, the 
aerospace sector has seen a series of measures aimed 
at remedying the shortage of qualified personnel, and 
the Working Group recognises these efforts. In addition, 
the Working Group recommends that efforts in the 
development of an independent framework for aircraft 
incident investigation and constant improvement of 
training for qualified personnel needs to be continued.

Air Traffic Management (ATM)
China is undergoing a modernisation of its ATM 
infrastructure and policies. The dialogue between the 
different national stakeholders that has taken place 
in previous years is leading to the establishment of 
a coherent plan that foresees a more efficient use of 
airspace in the future.

The complexi ty of  Chinese airspace, which is 
fragmented and without a national integrated flow 

Recent Developments
China’s reform and opening-up policy and subsequent 
growth in the aviation and aerospace sectors has 
benefited many European companies. Moreover, China 
has provided European companies with partnerships 
that have helped strengthen their position, both 
internationally and in China. At the same time, recent 
years have seen China streamline its own aerospace 
industry with the goal of making it a future leader on the 
international stage.

EU-China Disagreements
The Working Group has seen various contentious 
issues related to the aviation industry come to the 
fore since 2011. The EU Emissions Trading Scheme 
(ETS) as well as new airworthiness requirements for 
foreign aerospace players operating in China have 
revealed a serious lack of coordination between 
European and Chinese policymakers. Whereas 
Working Group members respect and adhere to 
national and international regulations, it is important that 
policymakers on both sides reflect on the wider impact 
that such disagreements may have. With aerospace 
being a truly international industry, the Working Group 
encourages dialogue between the various stakeholders 
to find mutually beneficial solutions to disagreements 
so the aerospace industry can pursue its smooth 
development.

Civil Aviation Cooperation Programme 
The EU-China Civil Aviation Cooperation Programme 
(EUCCAP) has advanced mutual understanding 
between Chinese and European institutions as well 
as Chinese and European businesses. Since the 
project started in October 2010, 17 activities have 
been organised in cooperation with the Civil Aviation 
Administration of China (CAAC). Activities include 
many aspects of aviation, such as rulemaking and 
enforcement; accident and incident investigation; 
development of general aviation; key elements of 
airworthiness, maintenance and operations; as well 
as important aspects related to air traffic management 
(ATM) and airports. As the programme evolves, the 
Working Group looks forward to a future programme 
building on the success of cooperation to date.  

Private Sector
The aerospace sector benefits significantly from the role 
that private companies play in providing new ideas and 
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management unit, has strong similarities to that of 
Europe. The contributions that European companies 
have made to ATM modernisation in Europe and across 
the world are therefore very relevant to China’s need for 
development and optimisation of air traffic, management 
operations and infrastructure. In this regard, the 
Working Group encourages Chinese stakeholders to 
establish a close and continuous dialogue with the 
European industry to assess which technologies could 
be most suited to China and how best to deploy this.

Key Recommendations

1. Improve Communication Between 
    European and Chinese Policymakers 
    to Foster Smooth Development of the 
    Aerospace Industry
 
Concern
Policy disagreements between the EU and China, most 
notably over the introduction of the Emissions Trading 
Scheme by the EU and China’s introduction of new 
airworthiness requirements on foreign aviation products, are 
having a negative impact on the continued development of 
the aerospace industry and the partnerships built between 
European and Chinese companies.

Assessment
Recent disagreements between the EU and China, 
most notably on the Emissions Trading Scheme, have 
shown how such arguments can have a negative 
impact on the continued development of the aerospace 
industry, either through unrelated retaliation or a 
damaging impact on the mutual trust and confidence 
that is essential for the aerospace industry to flourish.

In parallel, the pace of development of the aerospace 
industry in China has motivated CAAC to propose a 
more solid regulatory framework, and on 18th May 2012 
CAAC’s new Airworthiness Requirements on Foreign 
Designed Civil Aviation Products Manufactured in China 
entered into force. While the Working Group welcomes 
efforts to modernise the industry, these requirements 
for manufacturers in China risk duplicating existing 
requirements under other international regulatory 
bodies, thereby causing unnecessary confusion, 
increased costs and delays.

Both examples illustrate the need for European and 
Chinese policymakers to work more closely together 

and increase their exchanges at multiple levels.

Recommendation
• Commence discussions on the possibility of a bilateral 

aviation safety agreement between China and Europe
• Encourage European and Chinese institutions to make 

every effort to overcome disagreements in order to ensure 
continued development of the industry

2. Remove Disincentives to Original 
    Equipment Manufacturers (OEMs) 
    Investing in China

Concern
Chinese airl ines can apply for a refund of their 
international purchasing import tax and VAT when 
buying equipment/spare parts/components for repair 
from international OEMs. Since this refund policy only 
applies to international transactions denominated in 
foreign currencies, airlines are encouraged to buy 
from abroad rather than from OEMs’ local subsidiaries. 
This is an administrative burden for both sides, and it 
discourages OEMs from investing in China.1 

Assessment
The import tax and VAT refund policy for spare parts only 
applies to international transactions that are denominated 
in a foreign currency. In effect, this means that all Chinese 
airlines (both big and small) are encouraged to purchase 
parts from abroad rather than locally.

This policy was meant to encourage Chinese airlines 
to internationalise, but now only serves to distort 
competition and discourage international OEMs 
from investing in China. This ultimately inhibits the 
development of China’s aerospace supply chain, and 
may damage the long-term development of China’s 
aviation industry.

With a unified tax policy, foreign OEMs would be more 
inclined to invest in China by setting up local operations 
and support services for Chinese airlines.   

Recommendation
• Apply the same tax incentives to domestic and 

international transactions between foreign OEMs and 
airlines.

1  The tax rebate for Air China, China Eastern, and China Southern is, respectively, 39.9%, 
31.0%, and 18.7%, while – for instance – Hainan, and Shandong Airlines only get rebate 
of 1.2% and 2.2% respectively. See http://www.caac.gov.cn/dev/cws/ZCFB/200707/
t20070724_6836.html and General Administration of Customs, 25th December 2005, 
“Notification Regarding Import tax preference policy applicable to imported aviation 
component/spare parts for repair by Chinese carriers operating international and HKG 
and Macau regional routes” 
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3. Promote General Aviation 

Concern
China’s general aviation (GA)2 industry is facing 
considerable obstacles to further growth, both in terms of 
regulation, infrastructure, and personnel. China currently 
has only just over 1500 registered GA aircraft.

In order to promote GA growth China must make 
big changes to its flight infrastructure and airspace 
management. China is also facing a serious shortage of 
qualified pilots and technicians for aircraft and helicopters, 
which could further jeopardise the development of China’s 
GA industry. 

Assessment 
Measures to promote GA should include a streamlining 
of flight plan filing, clarifying jurisdiction and rules to 
control planes in flight, creating standards and best 
practices to increase transparency, as well as allowing 
managers and maintenance, repair, and overhaul 
companies (MROs) to set up shop to service the 
growing fleet. Many of these changes must be done 
simultaneously for them to have any meaningful effect. 

Over the last two years, GA companies in China 
have experienced difficulties recruiting qualified pilots 
and technicians, and finding qualified personnel is 
sometimes even more complicated than buying the 
aircraft itself. At the current rate of training, China only 
produces one-fourth of the pilots that are needed, and 
one third of the technicians needed. Many pilots and 
technicians lack sufficient English skills. 

This lack of personnel could bring about serious 
consequences to the development of general aviation 
industry in China. Operators are not able to register their 
aircraft if they fail to present enough qualified personnel 
to CAAC, meaning that the number of qualif ied 
personnel that China is producing per year will decide 
the market growth rate. This may also affect operational 
safety, as the safety of general aviation aircraft cannot 
be guaranteed without qualified personnel.

Compared to the cooperation between Europe and 
China on the training of fix-wing pilots and technicians, 
there are very limited activities focusing on the training 
of rotary-wing personnel.

2  General aviation refers to non-scheduled private or commercial passenger and cargo 
flights, including, for instance, flight training, air ambulance, aerial firefighting, and air 
charter.

Recommendation
• Pursue the opening of the sky below 4000m by 

developing clear guidelines and processes for operators 
and MROs in the general aviation industry

• Support training of pilots and technicians for both fixed 
and rotary-wing aircraft, and identify a scheme to bring 
European EASA qualified training courses and means to 
China for general aviation industry personnel training.

4. Unify Regional Aircraft Import Tax
 
Concern
According to China’s current tax regulations, the import 
tax level – including import duty and import value added 
tax (VAT) – on foreign aircraft sold to China depends 
on the aircraft’s maximum operating empty weight 
(MOEW). The tax is significantly higher for smaller 
regional airplanes, which hurts both Chinese aircraft 
operators as well as foreign aircraft manufacturers, and 
is incompatible with the further development of regional 
aviation in China.

Assessment
Initially the import tax for all aircraft with a MOEW 
between 15,000 and 45,000 kg was fixed at 22.85%. 
But following the increased importance of China’s 
aviation industry, the import tax for bigger aircraft was 
gradually reduced. Beginning in 1996, the import duty 
for aircraft with MOEW between 25 tons and 45 tons 
was reduced twice to 1%; in 2001 and 2004 the import 
VAT followed the same trend, and was reduced twice to 
the level of 4%. Today, the total import tax on aircraft of 
this category is 5.04%. 

However, for aircraft with a MOEW between 15,000 and 
25,000 kg, the import tax remains at 22.85%.

In sum, the import tax on aircraft with MOEW lower than 
45,000 kg is as follows:

Aircraft category

Import tax

Import 
duty

Import 
VAT

Total 
import 

tax
25,000 kg< 

MOEW<=45,000 
kg

1% 4% 5.04%

15,000 kg< 
MOEW<=25,000 

kg
5% 17% 22.85%
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flexibility and innovation to the overall supply chain. 
Such companies are normally active in multiple 
industrial sectors, which enable them to introduce best 
practices and cutting-edge technologies from other 
industries. 

Last but not least, the evolution of the supply chain in 
this direction would favour a more natural cooperation 
with foreign technology-oriented SMEs, facilitating the 
negotiation of technology transfer deals with Chinese 
companies. 

Recommendation
•  Promote the creation of private enterprise in the 

Chinese aerospace supply chain, so as to enhance 
operational efficiency and expertise and facilitate 
cooperation with similar European companies.

•  Continue the progress in IPR enforcement across the 
aviation and aerospace industry to ensure the safety 
and integrity of the Chinese aerospace industry

Abbreviations
ATM  Air Traffic Management
CAAC  Civil Aviation Administration of China
ETS  Emissions Trading Scheme 
EUCCAP EU-China Civil Aviation Project 
GA  General Aviation 
MOEW  Maximum operating empty weight
MRO  Maintenance, repair, and overhaul 
OEM  Original Equipment Manufacturer
SME  Small and Medium sized Enterprises
VAT  Value-Added Tax

With the high import tax, the acquisition cost per seat of 
aircraft with a MOEW below 25,000 kg is at least 30% 
more than other aircraft. This creates a big obstacle 
for foreign producers of regional aircraft to enter the 
Chinese market, and can be considered a protection of 
the local aerospace manufacturing industry. 

Equal treatment of all aircraft would give Chinese 
airlines greater flexibility when setting up their aircraft 
fleet and help optimize the mix of regional jet aircraft 
and regional turboprops – which all have different 
advantages in terms of distance coverage, fuel 
consumption, and operating costs. This would increase 
the cost efficiency of China’s civil aviation industry, and 
reduce its environmental impact. 

Recommendation
•  Introduce a uniform import tax for all aircraft with a  

maximum operating empty weight (MOEW) between 
15,000 and 45,000 kg.

5. Improve the Efficiency of the Aerospace  
    Supply Chain

Concern
The vertical structure of the Chinese aerospace industry, 
with a few big, vertically integrated conglomerates, is 
de facto excluding many smaller participants. Allowing 
for horizontal integration, in which private players 
would play a key role, could considerably improve the 
efficiency of the aerospace industry in China. 

A lack of clear and consistent IPR enforcement has 
made private players reluctant to invest in the industry 
and has therefore slowed technological development. 

Assessment
The experience gathered during the long restructuring 
of the Western aerospace sector in the past decades 
has clearly shown that a mix of large integrators 
and independent industrial participants of different 
sizes can be an important source of innovation and 
competitiveness.

Throughout the development of the aerospace industry, 
small private players have been critical for innovation 
and technological  breakthroughs. Special ised 
companies, operating at a different scale, can bring 
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Key Recommendations
I. Standard Issues

1. Food Additives
a) Revision of GB 2760-2011
•   Take into consideration the use of food additives in China, the characteristics and the diversity of food 

additives, but also the approval and the use of food additives in other countries when re-evaluating the 
technological need of additives already approved.

b) Food Additives Within Other Food Additives
•   Initiate communication with EU experts and regulators to exchange experience and best practices 

when drafting Chinese regulations regarding food additives used in other food additives.

2. Production License (Quality Safety License) 
a) Application of production licences for food additives (QS licence)
•   Accelerate the development of national food safety standards for food additives and resume the 

registration of food additive enterprise standards for the food additive whose national standard is not 
available.

•   Set at least a six-month transitional period for the implementation of the new food additive standards for 
manufacturers already holding a hygiene licence.

b)  Application for food production licences (QS license)
•   Develop QS regulations for the food products and food ingredients not yet covered in the QS scope 

to make sure all the food products and food ingredients can apply for the QS licence.
•   Implement a transition period for food manufacturers to apply for a QS licence after the new QS 

regulation is implemented. 
c)  Implementation of the regulations on food additive production licence
•   Define release tests, type tests and test frequency based on risk assessment by food companies, 

and the draft national standard on good hygiene practice for food additive production or additional 
rules for food additive QS licence approval could give guidance for food additive producer to control 
quality and food safety.

•   Allow the testing to be done either by manufacturers or certified laboratories outside of the production 
site.

3.  Labelling
a) Extend the transition period to two to three years to allow enough time to adequately complete the 

re-testing of nutritional components and the modification of packaging labels. 
b) Issue technical guidelines for GB 28050 to simplify the identification of misleading and deceptive 

labels and claims.

4.  Alcoholic Beverages
a) Update the standards defining Western alcoholic beverages to bring them in line with relevant 

international standards.
b) Revise GB 2757-1981 to set methanol limits in accordance with relevant international standards so 

as to accommodate traditional European alcoholic beverage products such as grappa and tsipouro 
and fruit spirits.

Agriculture, Food and Beverage (AFB) Working Group
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c) Revise GB 11858-2008 to account for differences in parameter limits between vodka and flavoured 
vodka, in particular with reference to EU Reg. 110/2008.

5. Cheese Products
a) Revise cheese products standards and make the application of microbiological criteria more precise, 

bearing in mind the variety of cheese products and their characteristics.

6.  Paediatric Nutrition
a)  Revise the Chinese Code of Marketing of Breast Milk Substitutes
•   Encourage MOH to take the lead and coordinate the revision process of the current China Code of 

Marketing of Breast Milk Substitutes following the WHO code in general and with clear definitions.
•   Involve all relevant stakeholders in the public consultation process regarding the final version of the 

revision of the China Code
•   Clarify the roles and responsibility of regulatory bodies to ensure efficient implementation of the 

China Code.
•   Establish a monitoring mechanism and identify the arbitration institution for local Code market 

violations.
b) Improve the Nutrient Full Labelling Testing Requirement for Imported and Domestic Manufactured 

Dairy Products Including Infant Formula and Follow-up Formula.
•   Apply random testing on nutrients and products of companies with good records and identify “high 

risk” companies with more inspection testing from an annual AQSIQ surveillance program.
•    Validate overseas manufacturing plants for premarket inspection and reference.
•   Issue more detailed requirements such as whether raw materials must be tested and what 

qualifications the testing lab has to meet.
c) Ensure a Smooth Transition Period for Imported Food without National Standards (GB) Registration
•   Approve the products that passed technical review and have no safety concerns and allow industry 

to comply with the revised regulations once MOH completes the revision. 
d) Improve the implementation of the general guidelines for infant formula food for special medical 

purposes.
•   Consider the models of the EU and U.S. as a reference for the management of FSMP products in 

China, because their models not only help to evaluate and ensure the scientific basis and the clinical 
safety of the formula, but also help to provide technical support for production licensing and customs 
importation.

•   Assign an academic institution to provide professional assessment and suggestions to ensure the 
scientific basis and clinical safety of FSMP products.

7.  Feed Ingredients & Additives
a) Create an EU-China bilateral agreement on the assessment and approval of feed ingredients (raw 

materials) and additives and simplify the registration process for the import of EU-authorised feed 
additives into China given that the AQSIQ order 118 (2009) includes risk assessment.

b) Update the register of approved feed materials and feed additives on a quarterly basis and 
consolidate into one list for approved feed ingredients (raw materials) and additives.

8. Pet food 
a) Develop specific, scientifically-based regulations and industry standards for the pet food industry.
b) Consider developing a similar “Guide to good practice for the manufacture of safe pet foods” written 

by European Pet Food Industry Federation (FEDIAF).
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9.  Application Procedure and Sanitary Certificate for Imported Food and Beverage Products.
a) Sanitary (hygiene) Certificates for short shelf-life products 
•   Provide a fast-track procedure for short-shelf life products when issuing sanitary (hygiene) certificates.
b)  Testing Laboratories 
•   Leverage government laboratories outside of the CIQ organisation to reduce the testing workload, for 

example, those certified by the MOH.
•    Authorise independent and third-party-certified laboratories for testing.
c) Testing procedures
•   Develop standard operating principles for testing methods to direct analysts and ensure the accuracy of 

the testing results. 
•   Provide regular training for analysts to improve their capabilities. 
•  Revise testing methods more than five years old according to international standards for global 

harmonisation.
d) Microbial criteria re-testing
•   Improve the national food safety standard of technical guidance on food microbes re-testing. 
•  Suggest the CIQs open the door for microbial criteria re-testing, especially for hygiene indicator 

bacteria.
e) Overseas food manufacturer registration in China
•   Publish the new CNCA Catalogue and corresponding registration procedures and guidance to export 

country and overseas food manufacturers. 
•   Give at least a one to two-year transition period for food manufacturers whose products will be added 

to the new CNCA Catalogue.

II. Traceability Issues
a) Food and beverage related 
•   Protect lot codes on products in the Chinese market.
•   Clarify recall regulation between different regulators.
b) Livestock produce & feed safety
•   Introduce compulsory requirements related to the preparation, storage and traceability for suppliers 

(producers and distributors) of feed ingredients (raw materials).
•   Introduce a standard supervisory audit system and guides to good practice to ensure traceability of 

feed additives, feed materials and compound feed from manufacturer to final user.
•   Create a list of hazardous (undesirable) substances and their maximum levels for all feed materials, 

manufactured feeds and compound feeds, including the presence of any chemical impurities (taking 
into consideration processing aids used in production that are not approved for use in food and 
therefore may be harmful to humans and unsafe for animal consumption). 

III. Agriculture Issues
a)  Arable Farming 
•   Enhance policy and information exchanges between China and the EU and adopt systematic and 

concrete measures to improve irrigation, mechanisation, and land consolidation in rural areas.
•   Encourage more efficient use of agro-chemicals through the development of schemes similar to 

Fertiliser Advisers Certification & Training Scheme (FACTS) and improve training on the application of 
these schemes to reduce over-use of chemicals and soil-contamination issues.
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Introduction to the Working Group
The European Union (EU) plays a key role in the world 
trade of agricultural products and food and beverages. 
It is the world’s largest exporter (total EUR 65.3 billion 
in 2010, a 21.5% increase from 2009) and importer (total 
EUR 55.5 billion in 2010, showing a 9.3% increase from 
2009) of food and drink products worldwide (with a total 
surplus of EUR 9.8 billion).

Established in 2003, the Agriculture, Food and Beverage 
(AFB) Working Group, is a communication platform for 
European companies in the food and beverage sectors, 
and Chinese regulators and supervising officials. The 
group aims to foster positive discussions, ensure better 
understanding and implementation of policies and 
regulations, and achieve greater levels of food safety.

The AFB Working Group is comprised of a wide range 
of companies including importers, manufacturers 
and distributors of food and beverage products, 
food additives, animal feed, and feed additives, 
as well as catering service providers, specialised 
testing laboratories, food and beverage engineering 
companies, and consultancies in marketing and food 
communication. This paper also covers issues of the 
China desk of Paediatric Nutrition (PN Desk)1 as well 
as of the AAF China Desk of the European starch 
industry2. Currently the Working Group has roughly 90 
member companies with more than 250 participating 
individuals.

China is one of the top 10 export destinations for 
EU agricultural, food and beverage products, worth 
approximately EUR 2.4 billion in 2010. This represents 
a year-on-year increase of 44% and a 466% increase 
from 2001 to 2010. Simultaneously, China’s exports of 
agricultural, food and drink products to the EU continue 
to grow with a total value in excess of EUR 3.6 billion in 
2009 (a 112% increase from 2001 to 2010).

1  The Paediatric Nutrition Desk was established in 2009 and now has five 
international companies as members and five domestic manufacturers as local 
partners. Members and partners of the PN Desk include the major manufacturers 
of infant formulas who are active in China. The expertise of the members and 
partners in infant formula sector is widely recognised by Chinese consumers and 
contributed to the development of the Paediatric Nutrition sector in China. 

2  Established in 2011, AAF China Desk represents AAF in China. The European 
Starch Industry Association (AAF in French, Association des Amidonniers 
Féculiers) is the trade association which represents the Interests of the 
European starch industry both at European and international level. The AAF 
China desk aims to cater for the needs of the AAF member companies with 
business interests in China as well as the needs of AAF in its contacts with 
China-based institutions.

The food and beverage industry is the single largest 
production sector in the EU, with a total turnover of 
EUR 956.2 billion in 2010 (accounting for 16% of 
manufacturing overall). It is also the leading employer 
in the EU (14.6%). It comprises more than 274,000 
companies ranging from large-scale multinational 
companies (MNCs) to small- and medium-sized 
enterprises (SMEs). SMEs contribute 48.7% of the 
aggregate turnover and account for 63% of total 
employment. 

Recent Developments
China has made great progress in safety and quality 
control within the agriculture, food, and feed industries 
by making them a national priority, implementing the 
Food Safety Law in 2009. China has worked gradually 
to establish and issue a series of legislation and 
standards on food safety. The government also took 
additional food safety measures such as strengthening 
management, implementing risk monitoring, establishing 
the National Food Safety Risk Assessment Centre, and 
making it a priority of the 12th Five-Year Plan to develop 
national standards. These actions promoted and aimed 
to ensure safety at every stage of the management 
process, from farmer to fork.

Following these developments, industry experts 
have noted that some issues and imperfections 
remain that hinder the overall implementation and 
feasibility both at national and local levels including: 
discrepancies between Chinese and international food 
safety standards, lack of scientific evidence in risk 
assessment; insufficient cross-ministry coordination; 
and obstacles in the management of food production 
licences and the licensing of imported food without 
national standards (known in Chinese as Guobiao, or 
GB). These issues sometimes have caused significant 
delays and inefficiencies. A lack of coherence and 
consistency in the change of management systems 
and the implementation of food safety standards, as 
well as the dearth of appropriate training and resources 
of regulators and industry professionals, although not 
always prevalent, creates risks to both food and feed 
safety.

These areas of concern are being improved by utilising 
government, industry and expert knowledge locally 
and abroad. It is important to reference international 
standards that have been tested and proven through 
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scientifically-based approaches. The EU will continue to 
work together with China to improve the framework.

Commitment to product safety in China and the EU 
will enhance trade. Promotion of coordination and 
tracking of trade standards will create a mutually 
beneficial environment. Unfortunately, technical barriers 
to trade continue to impede imports of a number of 
European agricultural and food products into China. 
Even for experienced European companies operating 
globally, complex and changing technical requirements, 
registration, licensing and certification schemes, 
coupled with a lack of predictability and consistency, 
are significant burdens that hamper trade development. 
As risk communication, risk assessment and risk 
management form the risk analysis framework for 
current food safety control, it is in all parties’ interest to 
increase the effectiveness of food risk communication. 
The AFB Working Group is keen to bring in and share 
more European and international experience and 
resources with local stakeholders.

The Working Group supports the on-going dialogue 
between China and the EU on geographic indications 
(GI) and suggests exploring ways to make concrete use 
of GI as a legal tool to protect products and enhance 
the implementation of granted GIs both from Europe 
into China and for Chinese products themselves3.

In the interest of all stakeholders, the Working Group 
welcomes the opportunity for open dialogue between 
industry officials and the relevant representatives from 
China and the EU.

Key Recommendations
I. Standard Issues
1. Food Additives
a) Revision of GB 2760-2011

Concern
The Ministry of Health (MOH) started revising GB 
2760-2011 by re-evaluating the food additives (other 
than nutrition fortifiers, flavourings, processing aids, 
and chewing gum bases) currently approved in China. 
Technological need for food additives is one of the 
major factors in the re-evaluation. However, proof of 
technological need should not be limited to whether it is 
being used in the food market in China at present.

3   For related information and recommendations on GI protection at Customs also 
see the IPR WG’s Position Paper

Assessment
Different food additives in the same function category 
may have different properties and may be suitable in 
different food applications, making them rudimentary in 
the development and innovation of products in the food 
industry. Approval of food additives in different countries 
and regions is also a proof of technological need, 
because technological need is one of the key requisites 
in food additives’ approval not only in China but also in 
other countries and regions around the world. 

Recommendation
•    Take into consideration the use of food additives in 

China, the characteristics and the diversity of food 
additives, but also the approval and the use of food 
additives in other countries when re-evaluating the 
technological need of additives already approved.

b) Food Additives Within Other Food Additives

Concern
Food additives used within other food additives widely 
exist in China, yet many are not currently covered by 
any law or standard.

Assessment
It is a well-known fact that food additives serve different 
functions in manufacturing. For instance, preservatives 
and antioxidants can also function in various other food 
additives, especially those that are active or unstable, 
like enzymes or fatty acids. The MOH has recognised 
the importance of regulating the use of food additives 
in other food additives and this year has begun drafting 
relevant legislation. The EU regulation of food additives 
used in other food additives was also updated to be 
based on risk assessment and technological need. The 
content of the regulation and the experience in drafting 
it can be good references for the Chinese legislator. 
The Chinese regulator can greatly benefit from 
communication with experts and regulators in the EU in 
terms of exchanging experience and best practices.

Recommendation 
•    Initiate communication with EU experts and 

regulators to exchange experience and best 
practices when drafting Chinese regulations 
regarding food additives used in other food 
additives.
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2. Production License (Quality Safety License) 
a) Application of Production Licences for Food Additives 
    (QS Licence)

Concern
The licensing application for food additives that has 
been implemented since 2009 is different from the pre-
existing food hygiene licensing systems. A production 
licence is only granted on the condition of fulfilling 
national standards, however for many food additives 
there is no standard, and it usually takes 18 months 
to two years for a new national food safety standard 
to be released, during which manufacturers cannot 
obtain a production licence for these additives to start 
production. 

Assessment
Although the Ministry of Health (MOH) and the General 
Administration of Quality Supervision, Inspection and 
Quarantine (AQSIQ) issued the Circular No. 64 in 
July, 2011, providing a solution to the food additive 
manufacturers which are forced to discontinue the 
production due to the unavailability of the national 
standard, the problem resulting from the lack of 
standards has not been completely solved. This Circular 
only allows manufacturers who have hygiene licences 
-- effective or expired -- to continue the production of 
food additives for which national standards have not 
been issued. However, the food additive manufacturers 
who had no hygiene licence before 1st June 2009 still 
cannot start production due to the lack of standards for 
their specific product. In addition, there is no provision 
for the transitional period from hygiene licence to QS 
licence once a food safety standard is issued.  

Previous food hygiene licences were issued mainly 
based on the endorsement of enterprise standards. 
However, this practice was stopped by the MOH and 
the AQSIQ (Circular No. 6 in February 2011). In fact, 
the enterprise standards endorsement is a fast and 
efficient way for food additives to become standardised. 
If enterprise standards can be an alternative option 
to national standards when applying for a production 
licence, then conflicts could be weeded out of the 
production licence application process. Apart from this, 
some other issues like those involved in food additive 
preparation (food additive products mixed with food 
ingredients), which are not covered by current national 
standards, may be solved. 

Recommendation
•    Accelerate the development of national food safety 

standards for food additives and resume the 
registration of food additive enterprise standards 
for the food additive whose national standard is not 
available.

•    Set at least a six-month transitional period for the 
implementation of the new food additive standards 
for manufacturers already holding a hygiene 
licence.

b) Application for Food Production Licences (QS License)

Concern
According to the existing regulations for food production 
licence approval, foods and food ingredients are 
classified into 28 categories. The requirements for 
each category are stipulated in their corresponding 
regulations. However, some foods and food ingredients 
producers cannot apply for a production licence 
because there are no corresponding regulations. 

Assessment
Producers of some foods and food ingredients not 
covered by QS regulations prior to the implementation 
of the Food Safety Law, for example maltodextrin, 
cannot apply for production licences because the 
regulators responsible for QS licence approval do 
not have the rules to follow and thus cannot make a 
judgement on whether the manufacturer is qualified to 
be granted the QS licence. However, the Food Safety 
Law requires that any foods and food ingredients to be 
produced in China have to obtain a QS licence. That 
is to say, the implementation of QS licence approval 
is not consistent with the Food Safety Law. There is a 
gap between the wording and the implementation of the 
Food Safety Law. 

Recommendation
•    Develop QS regulations for the food products and 

food ingredients not yet covered in the QS scope to 
make sure all food and food ingredients producers 
can apply for the QS licence.

 •    Implement a transition period for food manufacturers 
to apply for a QS licence after the new QS regulation 
is implemented. 
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c) Implementation of the Regulations on Food Additive 
    Production Licence

Concern
According to the Food Safety Law, food additive 
manufacturers are required to obtain food additive 
production licences. When applying for food additive 
production licences, manufacturers must conduct 
testing on food additives based on their corresponding 
items in the national food safety standards in which 
an item refers to the minimum level of purity and the 
maximum level of impurities and contaminants accepted 
by law. 

There are two kinds of tests for products. A release test 
should be carried out batch by batch before the delivery 
of products. Some items that can fluctuate in quantity 
and concentration and are critical to products are 
subject to release tests. The second kind is a type test. 
It should be conducted every half-year or once per year. 
In the past, items required undergoing release tests or 
type tests were clearly specified in national standards. 
However, at present, the items requiring release tests 
are not defined in national food safety standards while 
the AQSIQ requires that production licences be granted 
upon the condition of having all items undergo release 
tests. In addition, these release tests must be carried 
out on site.

Assessment
Although great effort has been made to ensure food 
safety and consumer protection, there is still some 
room for improvement, namely balancing the cost and 
effectiveness of food supervision. First, some items 
in the national food safety standards such as heavy 
metals and microbiological items are low risk and do not 
need to be tested very frequently or per batch because 
their levels are quite stable and are much lower than 
maximum limits. Second, although China has adopted 
accurate, higher-end analysis methods, there are also 
financial burdens on manufacturers as these tests must 
be done on site and cannot be carried out by third-party 
laboratories. Third, it may significantly increase the risk 
to food safety when a microbiology lab for pathogens 
is built on site. Contamination may occur if pathogen 
handling is not well managed.

Recommendation
•    Define release tests, type tests and test frequency 

based on risk assessment by food companies, 
and the draft national standard on good hygiene 
practice for food additive production or additional 
rules for food additive QS licence approval could 
give guidance for food additive producer to control 
quality and food safety.

•     Allow the testing to be done either by manufacturers 
or certified laboratories outside of the production 
site.

3. Labelling

Concern
Guideline GB 28050, which will be made compulsory 
from 1st January 2013 will be applied to the labelling 
of pre-packaged foods. However, there are so far 
no technical guidelines which clarify whether it is 
mandatory for pre-packaged foods to be labelled 
and how core and major nutritional components are 
differentiated and defined. It will be a major challenge 
for food companies, especially for small- and medium-
sized firms to be able to meet the conditions of GB 
28050, as well as a long-term project for the food 
industry to adapt its nutritional information to the new 
labelling requirements.

Assessment 
GB 28050 is an important public health tool and long-
term nutrition promotion project that should aim to 
assist consumers in making informed food choices 
when purchasing, encourage food manufacturers to 
apply sound nutritional principles to the production of 
foods, and guide local inspection officials in regulating 
misleading labels and marketing claims. The guideline 
should however take into consideration that no deviation 
of nutrition labelling is a food safety issue.

Technical guidelines are needed to assist food 
companies in complying with and clarifying uncertainties 
regarding GB 28050 as well as keeping consistency 
in interpretation of the guideline by local inspection 
officials, including the Bureau of Quality and Technical 
Supervision and the Administration for Industry and 
Commerce (AIC). So far, the MOH has not provided 
detailed explanations on ambiguous areas such as 
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whether the term carbohydrates constitutes available 
carbohydrates or total carbohydrates, and how to test 
for sugar alcohol polyol, e.g. isomalt.

GB 28050 is mandatory for all pre-packaged food and 
applies to almost all food categories. This means that 
even food companies that already have labels must 
review the current nutrition information. The current 
transition period puts an enormous burden on food 
companies since they need to finish re-testing of 
nutritional components and modification of packaging 
labels within less than 15 months.

Recommendation
•    Extend the transition period to two to three years 

to allow enough time to adequately complete 
the re-testing of nutritional components and the 
modification of packaging labels. 

•    Issue technical guidelines for GB 28050 to simplify 
the identification of misleading and deceptive labels 
and claims.

4. Alcoholic Beverages

Concern
The Chinese general classification standard for alcoholic 
beverages (GB/T 17204-2008) and the specific product 
standards of Western alcoholic beverage products 
(GB/T 11856-2008 for brandy, GB/T 11857-2008 for 
whisky, and GB/T 11858-2008 for vodka) are not in 
full conformity with relevant international standards for 
Western alcoholic beverages. The Working Group is 
concerned that these problems could potentially lead to 
consumer deception by allowing for the production and 
marketing of Western alcoholic beverage products that 
are subject to less stringent standards then those made 
in the EU, with no guarantee of administrative or legal 
enforcement.

The on-going amendment proposal on Chinese Hygiene 
Standards for Distilled Spirits and Integrated Alcoholic 
Beverages (GB 2757-1981) sets a methanol limit that 
could block traditional European grape marc spirits such 
as grappa and tsipouro and fruit spirits from entering 
the Chinese market.

The existing standard definition for vodka (GB/T 11858-
2008) defines identical analytical parameter limits for 
vodka and flavoured vodka. This creates a potential 
barrier to trade as the analytical parameters for the two 

products are naturally different due to the addition of 
ingredients for flavouring. The Working Group requests 
that different limits in line with relevant international 
standards should be considered to take account of 
these differences.

Assessment
1.  The General Classification Standard of Alcoholic 

Beverage GB/T 17204-2008, adopted in 2008 only 
defines brandy, whisky, rum, gin and vodka, and 
these definitions are lacking in substance in the 
following aspects:

1.1 Absence of minimum alcoholic strength for 
categories of products without specific product 
standards such as gin or rum. This could potentially 
allow products of extremely low alcohol strength to 
be sold under the name of gin or rum, even though 
their taste would bear no likeness to the genuine 
product, and even lower versions could be allowed, 
thus blurring the difference between spirits, wine 
and beer.

1.2 There is presently no definition for other spirits 
categories, such as wine spirit, London gin, 
liqueurs, aquavit, bitters and others.

1.3 The specific product standards (GB/T 11856-2008 
for brandy and GB/T 11857-2008 for whisky, and 
GB/T 11858-2008 for vodka) are overly stringent in 
some areas, potentially leading to trade barriers:

1.4 GB 11856 for brandy and GB/T 11857 for whisky 
are not in line with relevant international standards, 
such as the EU, and the limit on higher alcohol 
content, which has been removed from the Chinese 
Hygiene Standard for Distilled Spirits and Integrated 
Alcoholic Beverages (GB 2751-1981), has been 
retained in GB/T 11858 for vodka.

1.5 Limitations on naturally occurring substances for 
whisky (e.g. acetic acid, esters), vodka, and other 
ethyl alcohols are not in line with international 
practices. 

2.   The definitions in the General Classification Standard 
of Alcoholic Beverage GB/T 17204-2008 are also 
weaker than EU definitions in certain areas, opening 
a door to substandard products, hence potentially 
leading to situations of unfair competition:
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2.1 The standards do not set specific distillation strength 
for the ethyl alcohol used to make the various spirits 
categories. Maximum distillation strength is intended 
to prevent the addition of ethyl alcohol to products 
that have to retain the organoleptic characteristics 
derived from their raw materials. Conversely, 
minimum distillation strength is intended to ensure 
the quality of those other spirits relying on ethyl 
alcohol, so that the alcohol reaches the necessary 
level of purity. Therefore, the standard fails to make 
a fundamental distinction between spirits in which 
raw materials are not distilled all the way through 
for taste purposes (e.g. whisky, brandy.) and spirits 
in which distillation is carried out at very high levels 
to better accommodate the use of flavourings (e.g. 
vodka, gin, aquavit).

2.2. The use of flavourings is currently not explicitly 
prohibited in GB/T 11856-2008 for brandy and in 
GB/T 11857-2008 for whisky. However, it is defined 
in EU regulations. 

2.3. Prohibition on the use or addition of ethyl alcohol. 
In the case of brandy (GB/T 11856-2008), however, 
it is allowed when using the term “blended brandy”. 
This expression may confuse by the consumer with 
“blended whisky”, which in Europe has a different 
meaning and is not allowed to contain ethyl alcohol 
at any time.

3.   The currently proposed amendment on Chinese 
Hygiene Standards for Dist i l led Spir i ts and 
Integrated Alcoholic Beverages (GB 2757-1981), if 
adopted, would pose a threat to the trade of some 
alcoholic beverages given its mandatory nature. 

3.1  The proposed new limits on methanol levels are not 
in conformity with relevant international standards.

3.2 By limiting the methanol content of spirit drinks at 
2g/l the current limit could potentially block grappa 
and tsipouro, traditional fruit-based spirits, from 
entering the Chinese market. Scientific studies have 
shown that a limit as high as 15g/l does not pose a 
significant health risk. The analytical parameter limit 
in the EU for fruit-based spirits is 10g/l.

3.3 Some products not subject to any methanol 
limitation in Europe would fall under the restriction 

of this new Chinese standard without any proper 
scientific justification for deviating from generally 
accepted standards in other regions of the world.

4.  Article 3.1 of GB/T 11858 defines vodka in general 
terms, whilst setting limits on esters and aldehydes 
that guarantee vodka as a relatively neutral 
spirit (article 4.2). This is similar to the EU Reg. 
110/2008, setting limits for esters and aldehydes. 
In fact, the Chinese and EU limits for alcohol are 
virtually identical.

4.1 Article 3.2 recognises the existence of flavoured 
vodka as a separate category. However, the limits 
on esters and aldehydes defined in Article 4.2 
apply to both articles 3.1 and 3.2. This creates 
an issue where the amount of flavouring added is 
the determining factor in the amount of esters and 
aldehydes in the final product.

4.2. The Working Group requests that the EU regulatory 
structure for flavoured vodka is followed. This 
allows for the final flavoured vodka product to 
be legal provided the vodka and flavourings are 
all legal. In reality, it should make no difference 
from a health and safety perspective whether the 
producers adds 1g/l, 5g/l, or 100g/l of orange juice 
to flavour vodka, it is up to the consumer to decide 
which product is preferable.

Recommendation
•    Update the standards defining Western alcoholic 

beverages to bring them in line with relevant 
international standards.

•    Revise GB 2757-1981 to set methanol limits in 
accordance with relevant international standards so 
as to accommodate traditional European alcoholic 
beverage products such as grappa and tsipouro 
and fruit spirits.

•    Revise GB 11858-2008 to account for differences 
in parameter limits between vodka and flavoured 
vodka, in particular with reference to EU Reg. 
110/2008.

5. Cheese Products

Concern
Cheese naturally contains yeast. This yeast has been 
proven to be harmless to humans and, therefore, should 
not be subject to maximum restrictions in corresponding 
standards.
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Assessment
It is normal to find yeast in dairy production and, 
moreover, lactic yeasts come about naturally. It has 
been proven that the presence of yeast in cheese 
products does not form any part of a recognised 
pathogenesis and thus does not present any danger to 
the consumer.

In other markets, such as the EU, where cheese 
consumption has a much longer history, there is no 
safety concern or limit set for yeasts in dairy products 
in general. More information can be found in European 
regulations concerning the hygiene of foodstuffs such 
as CE N°852/2004 and CE N°2073/2005. 

In March 2010, China issued regulations GB 25192-
2010 and GB 5420-2010, both of which came into effect 
on 1st December 2010, to replace GB 5420-2003. The 
Working Group appreciates the effort required to update 
standards, but the members remain concerned that the 
maximum level of yeast is still restricted to 50 cfu/g. 
This restriction cannot be achieved for natural cheese 
and does not take into account the manufacturing 
techniques of natural cheese, which are different from 
processed cheese.

The Working Group is concerned about the application 
of the microbiological criteria for yeast and mould as 
indicators for the safety and quality of cheese. The 
microbiological criteria for yeast and mould should only 
be applicable when a proper interior sample is taken. 
Without a proper sample, the general criteria will lead 
to confusion, given the varied characteristics of different 
types of cheeses.

Recommendation
•    Revise cheese products standards and make more 

precise the application of microbiological criteria, 
bearing in mind the variety of cheese products and 
their characteristics.

6. Paediatric Nutrition
a) Revise the Chinese Code of Marketing of Breast Milk 
    Substitutes

Concern
Market practices in China are not always in line with 
the International Code of Marketing of Breast Milk 
Substitutes (WHO code) and those related World Health 
Assembly (WHA) resolutions. While some multinational 

companies (MNCs) strictly follow the WHO Code as part 
of their global business ethics, some other companies’ 
business promotion goes beyond what is defined in the 
WHO Code. A stricter implementation of the Chinese 
Administrative Measures of Marketing Breast-milk 
Substitutes (China code) would avoid this practice that 
leads to unfair competition in the market.

Assessment
The key message from the WHO code is to protect and 
promote breast feeding and ensure the proper use of 
breast milk substitutes when necessary. These points 
are also addressed in the China Code published in 
1995. New WHA resolutions and updates or newly-
issued local regulations and legislations shall be 
integrated into the China Code.

Recommendation
•   Encourage MOH to take the lead and coordinate 

the revision process of the current China Code of 
Marketing of Breast Milk Substitutes following the 
WHO code in general and with clear definitions.

•   Involve all relevant stakeholders in the public 
consultation process regarding the final version of 
the revision of the China Code

•   Clarify the roles and responsibility of regulatory 
bodies to ensure efficient implementation of the 
China Code.

•   Establish a monitoring mechanism and identify 
the arbitration institution for local Code market 
violations.

b)  Improve the Nutr ient Ful l  Label l ing Testing 
Requ i remen t  fo r  Impor ted  and  Domes t i c 
Manufactured Dairy Products Including Infant 
Formula and Follow-up Formula.

Concern
Starting from March 2011, dairy product manufacturers 
in China are required to have capacities to test all 
parameters required. For manufacturers of infant 
formula, this means that they should have the resources 
to test 64 items including melamine. Manufacturers are 
required to conduct full-label testing on all products 
on a per-batch basis before being released to market. 
Starting from the beginning of 2012, imported products 
have been required to conduct whole-line inspection 
(similar as the full label test as domestic dairy products) 
at some ports before they are cleared at customs. 
These requirements increase the costs for consumers 
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and prolong the period before the products are allowed 
to enter the market while these are not effective 
measures to prevent issues like melamine.

Assessment
To strengthen domestic dairy product quality and safety, 
the General Administration of Quality Supervision, 
Inspection and Quarantine (AQSIQ) introduced 
the “Rules for Licence Review Requirement for 
Manufacturer of Infant Formula (2010 Edition)” as well 
as “Rules for Licence Review Requirement for Dairy 
Product Manufacturer (2010 Edition)” in November 
2010. According to the regulations, all domestic 
dairy product manufacturers (including infant formula 
manufacturers) were required to re-apply for production 
licences by March 2011. According to the regulations, 
dairy companies must have facilities and manpower 
that can test many parameters. For infant formula 
manufacturers, there are 64 testing items including 
melamine. Starting from March 2011, manufacturers 
have been required to conduct full labelling test on all 
products at per batch basis before being released to 
market. Starting from the beginning of 2012, imported 
products have been required to conduct whole line 
inspection (similar as the full label test as domestic 
dairy products) at port before they are cleared at 
customs. As there is no written details and requirement 
from central China Inspection and Quarantine published 
yet, each local CIQ has its own guidelines. Some local 
CIQs require both manufacturer and third-party lab 
to conduct full label testing. CIQ has been drafting a 
requirement for imported dairy products since the end 
of last year. The PN Desk is concerned by the full label 
testing requirement for dairy products that increases the 
costs for the consumers and prolongs the period before 
the products are allowed to enter the market while 
these are not effective measures to prevent issues 
like melamine. For manufacturers in China, the testing 
period is usually prolonged to seven to 10 days. For 
imported products, the importation testing period has 
been prolonged to one month or even longer due to the 
current testing capacity of local CIQ. In the past several 
months, some companies have experienced lab testing 
discrepancy on certain nutrients due to technical issues 
on testing methods and the technician’s competency. 
Furthermore, dairy products especially infant formulas 
in many developed countries are regulated from strict 
control for raw material, manufacturing process as well 
as at release of finished goods.  Given different food 
safety management systems in the E.U., U.S., Australia 
and New Zealand and elsewhere, other more effective 

measures can be considered when inspection on 
imported products. 

Recommendation
•    Apply random testing on nutrients and products of 

companies with good records and identify “high 
risk” companies with more inspection testing from 
an annual AQSIQ surveillance program.

•    Validate overseas manufacturing plants for premarket 
inspection and reference.

•     Issue more detai led requirements such as 
whether raw materials must be tested and what 
qualifications the testing lab has to meet.

c) Ensure a Smooth Transition Period for Imported 
Food without National Standards (GB) Registration

Concern
In September 2010, MOH issued the Regulation for 
Imported Food without GB Registration. It requires that 
food products being imported to China for the first time 
should be reviewed and approved before importation. 
Per this requirement, some industries filed dossiers and 
passed the MOH technical review, but the MOH has not 
approved any products so far.

Assessment
Although MOH issued this regulation almost two years 
ago, MOH continues to have internal discussions about 
the definition of imported food without GB standard, and 
would like to revise the definition and the regulation as 
well. Therefore, MOH has put a hold on all registration 
review and approvals. 

Recommendation
•    Approve the products that passed technical review 

and have no safety concerns and allow industry 
to comply with the revised regulations once MOH 
completes the revision. 

d)     Improve the Implementation of the General Guidelines 
for Infant Formula Food for Special Medical Purposes.

Concern
“General Guidelines of Infant Formula food for Special 
Medical Purpose” (GB25596-2010) was released by 
MOH on 30th December, 2010, and became effective 
on 1st January, 2012. The Q&A of the General Rule 
(GB25596-2010) was released in February 2012. 
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Article 4.1 of the new standard says “The safety and 
nutritional adequacy as well as clinical effect of infant 
formula food need to be scientifically substantiated”. 
Without the evaluation of safety, nutritional adequacy 
and clinical efficacy of these infant formula foods, the 
implementation of the new standard is impossible. 

Table A.1 only lists six categories of products, but there 
are far more than six categories. As for other types of 
products that are not included in table A.1, whether 
they are imported or domestically-produced can only 
be included in the positive list until the revision of the 
standard and therefore it will not satisfy the needs of 
sick infants in the short term.

Assessment
Food for special medical purpose (FSMP) covers a 
wide range of food dealing with various diseases or 
disorder situations. Abundant evidence shows that the 
nutritional needs of infants vary from one disease or 
disorder to another. Although the Questions & Answers 
(Q&A) defines the adjustable range for energy and 
some nutritional elements of “extensive hydrolysed 
formula or amino acid formula” and “Formula for pre-
term and low birth-weight babies”, but according to 
Article 4.1, the formula of FSMP needs to be based on 
the results of the medical and nutritional research. The 
safety, nutritional adequacy and clinical effect of these 
formulas should be substantiated scientifically. Using 
FSMP independently or with other food can meet the 
growth and development requirements of an infant in 
special medical situations. Without the assessments 
of safety, nutritional adequacy and clinical effect of this 
product, this provision fails to be practiced in reality. 

Other countries and regions have relatively mature 
experience in the administration of FSMP.

Part B of CODEXSTAN72-1981(the modified version 
of 2007) of CODEX Alimentarius gives basic guiding 
principles on FSMP; other countries and regions like 
the EU, U.S. and Japan all set their basic principles in 
alignment with the FSMP, allowing enterprises to adjust 
the nutrients in light of the disease, disorder or medical 
condition of the targeted children, require case-by-case 
review and pre-market registration or notification in food 
safety regulatory bodies

Recommendation
•    Consider the models of the EU and U.S. as a 

reference for the management of FSMP products 
in China, because their models not only help to 
evaluate and ensure the scientific basis and the 
clinical safety of the formula, but also help to 
provide technical support for production licensing 
and customs importation.

•     Assign an academic inst i tut ion to provide 
professional assessment and suggestions to 
ensure the scientific basis and clinical safety of 
FSMP products.

 7. Feed Ingredients & Additives

Concern
There are different registers for imported feed 
ingredients (raw materials) and feed additives updated 
and managed by different departments in China. It is 
difficult for feed producers and livestock companies in 
China to know which products have been approved 
for use and which register they should use. This also 
makes it difficult for importers to know which products 
have already been registered. There should be clearer, 
equivalent controls on both imported and exported 
products. 

Assessment
There are comprehensive legislative controls in place 
that in the EU include, under feed hygiene measures, 
provisions on undesirable substances and on the 
need to adopt hazard analysis and critical control point 
(HACCP) principles, as well as traceability. The ability 
to import feed ingredients and additives from the EU 
produced under these controls with minimal additional 
regulation would be beneficial to the Chinese livestock 
market. 

Recommendation
•    Create an EU-China bilateral agreement on the 

assessment and approval of feed ingredients 
(raw materials) and additives and simplify the 
registration process for the import of EU-authorised 
feed additives into China given that the AQSIQ 
order 118 (2009) includes risk assessment.

•    Update the register of approved feed materials and 
feed additives on a quarterly basis and consolidate 
into one list for approved feed ingredients (raw 
materials) and additives.
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8. Pet Food 

Concern
Currently there is a grey area between the feed and pet 
food industry, and no specific standard has yet been 
applied to the pet food industry.

Assessment
The re  a re  a  s i gn i f i can t  number  o f  pe t  f ood 
manufacturers in the Chinese market, particularly at the 
lower end of the industry. Without an official definition 
of the pet food industry, the application of standards 
to raw material specifications, GHP/GMP and safety 
of pet food can vary widely and remain subject to 
individual interpretations. With no recognition of pet 
food as a professional industry, and with no specific 
legislation pertaining to it, an unregulated market has 
developed where people can manipulate the ambiguity 
of standards so as to avoid product-quality obligations 
that eventually put animal health and safety at risk.

Recommendation
•     Develop specific, scientifically-based regulations and 

industry standards for the pet food industry.
•    Consider developing a similar “Guide to good 

practice for the manufacture of safe pet foods” 
written by FEDIAF.

9.   Application Procedure and Sanitary Certificate for 
Imported Food and Beverage Products.

a)  Sanitary (hygiene) Certificates for Short Shelf-Life 
Products 

Concern
From submitting samples to finally being granted the 
health certificate, the whole application process for the 
Sanitary Certificate for Imported Food and Beverage 
Products normally takes at least one month and 
sometimes up to three months. Some imported short-
shelf life products, for example yoghurt and fresh milk 
only have a 30-day shelf life, expiring before being 
granted certificates and therefore must be destroyed.

Assessment
The certification process of each batch of products is 
not transparent, so the importer does not know the 
exact time of the testing and therefore there is no way 
to enquire as to the status of certification progress.

The Exit-Entry Inspection and Quarantine Bureau of 
the People’s Republic of China (CIQ) pledged to create 
a time limit for certification, but in reality this process 
exceeds the limit. According to statistics, the average 
shipment by container and by air takes an average of 
37 and 30 days, respectively, to be certified.

Recommendation
•    Provide a fast-track procedure for short-shelf 

life products when issuing sanitary (hygiene) 
certificates.

b)Testing Laboratories 

Concern
Currently only CIQ-owned laboratories are authorised 
to conduct product testing for imported products. 

Assessment
The limited number of authorised laboratories results 
in serious overload of testing work. To satisfy the 
growing demand for the testing of imported products, 
laboratories outside of the CIQ organisation should be 
legally accepted as third-party labs that can also accept 
the responsibility of testing work.

Recommendation
•    Leverage government laboratories outside of the 

CIQ organisation to reduce the testing workload, for 
example, those certified by the MOH.

•    Authorise independent and third-party-certified 
laboratories for testing.

c) Testing Procedures

Concern 
There is concern that details of testing methods are not 
clear enough for analysts to conduct accurate tests. 
Some testing methods are outdated.

Assessment
When testing a product, the CIQs follow the relevant 
Chinese standards by which testing methods are 
regulated. However, the details of these testing 
methods are in many cases vague and leave vast room 
for interpretation by analysts. Especially inexperienced 
analysts don’t have enough guidance. Consequently, 
there is concern that testing results may not be accurate 
enough to make a sound conclusion on whether the 
products meet relevant standards. 
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In some cases, the first results for the same batch of 
the product are very different from the other results 
giving reason to assume that the testing capabilities of 
some laboratories are not up to standard. 

Some testing methods are outdated and cannot ensure 
accuracy and precision of results as they fluctuate and 
are thus questionable.

Recommendation
•    Develop standard operating principles for testing 

methods to direct analysts and ensure the accuracy 
of the testing results. 

•     Provide regular training for analysts to improve their 
capabilities. 

•    Revise testing methods more than five years old 
according to international standards for global 
harmonisation.

d) Microbial Criteria Re-Testing

Concern
In the AQSIQ Circular No. 77 (2005) – ‘Administrative 
Measures on Imported and Exported Product Re-
testing’, it is not stipulated that microbial criteria cannot 
be re-tested. However, in the China Food Safety Law 
there is no longer an article denying the re-testing of 
microbial criteria. This means that existing regulations 
support the re-testing of microbial criteria. Moreover, 
MOH is planning to develop technical guidance on 
food microbe re-testing in the National Food Safety 
Standard. However, in practice, CIQs do not permit re-
testing for microbial criteria, which is not consistent with 
legislation.

Assessment
In microbiological analysis, results are affected by many 
factors including sampling methods, medium conditions, 
analysis environment, culture time, analysis vessel 
contamination and analyst capabilities. Even the most 
experienced analysts cannot guarantee a 100% degree 
of accuracy of results. And some legal requirements 
(especially on hygiene indicator bacteria such as total 
plate count and coliforms) in hygiene standards before 
the promulgation of the Food Safety Law were not 
science-based. 

The main reason for not permitting the re-testing 
of microbial criteria in the previous law is that the 
uneven distribution of microbes results in the low 
reproducibility of results. Although the MOH has made 

some efforts to revise the relevant standards to better 
guide microbiological analysis, further guidance on 
areas including sampling methods, numbers of parallel 
samples and quality controls of blank tests can achieve 
better and sounder testing results.

With different laboratories having varying testing 
capabilities, errors are unavoidable. Not permitting re-
tests of microbial criteria therefore may result in the 
inaccurate and unfair implementation of regulations.

Recommendation
•    Improve the national food safety standard of 

technical guidance on food microbes re-testing. 
•    Suggest the CIQs open the door for microbial criteria 

re-testing, especially for hygiene indicator bacteria.

e) Overseas Food Manufacturer Registration in China

Concern
At the end of March, the General Administration 
of Quality Supervision, Inspection and Quarantine 
(AQSIQ) officially published the revised regulation 
of ‘Administrative Measures on the Registration of 
Foreign Manufacturers for Imported Foods’, AQSIQ 
Circular No. 145 (2012). It is stipulated that foreign 
manufacturers whose products are in the Certification 
and Accreditation Administration Catalogue (CNCA) 
should themselves also be registered on the CNCA of 
which jurisdiction lies under the AQSIQ. Otherwise, their 
products cannot be imported into China. The regulation 
was made effective from the 1st May, 2012. 

Assessment
In the previous regulation, only meat and meat 
products were in the CNCA Catalogue. Currently, 
foreign manufacturers expect meat producers have 
not completed registration as it takes quite a long 
time to get final approval. If the CNCA adds more 
food categories to the catalogue, it will be important 
to give enough of a grace period and guidance to the 
exporting country and overseas manufacturers in order 
to complete registration smoothly.

Recommendation
•    Publish the new CNCA Catalogue and corresponding 

registration procedures and guidance to export 
country and overseas food manufacturers. 

•    Give at least a one to two-year transition period for 
food manufacturers whose products will be added 
to the new CNCA Catalogue.
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II. Traceability Issues
1. Food and Beverage Related 

Concern
At present, there is limited protection for lot codes for 
imported products in the Chinese marketplace. This 
creates serious health and safety and counterfeiting 
issues. Often, the lot codes on products sold in the 
Chinese marketplace are deleted or obscured. This is 
used to hide a key indicator of counterfeit products, as 
well as to hide the origin of products that have been 
smuggled for resale from foreign countries (for instance, 
with an intention to circumnavigate paying tax). At 
present, although members of this Working Group are 
aware that this is happening, options for countering this 
are limited due to a lack of legal protection and clear 
guidelines for punishment.

There has been difficulty in identifying the legally 
responsible regulator in this area. AQSIQ is no longer 
responsible for labelling; at the same time, MOH is not 
responsible for market controls, the regulatory category 
under which lot codes fall.

Assessment
For European companies, lot code protection is 
mandatory. This is to allow consumers to trace their 
product by distribution, batch, and place of origin. This 
is required before goods can be imported or exported 
from the EU market.
a.  The existence and legal protection of this lot 

code traceability system holds producers directly 
accountable to consumers, and allows potential 
problems to be tracked back along the whole 
supply chain.

b.  In case of emergency, such protection allows 
companies to recall their products quickly in case 
of a product defect, and is critical for protecting the 
rights of consumers.

c.   Greater protection of lot codes provides a first step 
to identifying and fighting counterfeiting.

We welcome the recent moves by AQSIQ, MOFCOM 
and MOH to host seminars for discussion and research 
of the issue of traceability, for instance, the “EU-China 
Seminar on Standards, Management and Traceability 
of Alcoholic Beverages”. The Working Group welcomes 
the greater interaction between Chinese government 
ministries to research and consult business leaders on 
issues of building a traceability framework and hope 

that this trend can continue. Working Group members 
emphasise their on-going support for building a 
regulatory framework and protection in this area, and 
reiterate the offer of technical assistance in this area.

Recommendation
•    Protect lot codes on products in the Chinese market.
•    Clarify recall regulation between different regulators.

2.  Livestock Produce & Feed Safety

Concern
Many food scares have their origins in feed ingredients 
(raw materials) that are incorporated into compound 
feeds produced either commercially or on farms and 
used to feed livestock. The link between feed and food 
safety is a tenuous one and needs further emphasis. 
Food safety scares related to animal produce cause 
acute consumer concern within China and has also 
alerted countries that import Chinese feed ingredients to 
the need to assess the risks of such goods before use. 
Experience elsewhere shows that this consequently 
creates a lack of consumer confidence in feed and food 
producers as well as regulators.

Producers of feed additives, feed ingredients (raw 
materials) and compound feeds can range in size from 
very large companies to very small organisations. 
The Safe Feed & Feed Additive Manufacturing Guide 
recently drafted makes specific reference to the need 
for suppliers of feed ingredients (raw materials) and 
additives to establish standard quality management 
sys tems.  However,  there  are  no  compulsory 
requirements for these suppliers to provide traceability. 
This creates product inconsistency and also leads to 
potential waste or mistreatment of valuable nutrients 
used to feed livestock. Illegal activity on farms and 
during transport to and from farm need to be better 
policed; the penalties are not sufficient to prevent 
operators from continued illegal activity. 

Assessment
Ensuring the safety of feed ingredients at the source 
is the most cost-effective way of controlling most feed-
related hazards before they happen. The availability 
of wholesome feed ingredients and additives, and 
compound feeds free from contaminants are essential 
to the integrity of the feed and food industry in China. 
The traceability of feed ingredients and additives, 
and compound feeds throughout the feed chain is an 
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essential element in ensuring feed safety. There are 
comprehensive legislative controls in place in the EU 
that include, under feed hygiene measures, provisions 
on undesirable substances, traceability, and on the 
need to adopt hazard analysis and critical control point 
(HACCP) principles

In European countries, three schemes have been 
developed to cover feed ingredients (FEMAS), feed 
manufacture and sales (UFAS), combinable crops and 
their transport and storage (TASCC). They are inter-
related and include legal compliance, risk assessment 
(HACCP), good manufacturing practice (GMP), system 
controls (similar to ISO 9001), and traceability. There is 
also a fertiliser industry assurance scheme (FIAS) in the 
U.K. that covers fertiliser security and traceability. This has 
helped to effectively reduce and remove risks associated 
with animal feed at each stage of the supply chain. 

Since 2006, under feed hygiene regulations, the EU has 
encouraged the development of community guides to 
good practice in the feed sector and for the application 
of HACCP principles. These are an essential document 
that operators can refer to for compliance with Food 
Safety Law Principles. Guides should be made publicly 
available (kept on a public portal) and used as an 
important part of the enforcement risk assessment. 
Companies using guides can therefore have an assured 
status that will help to improve the efficiency of the 
inspection process.

The recent revised Administrative Measures for Feed and 
Feed Additives, Decree 609 and related requirements such 
as the Permissive Conditions for Feed Manufacturers, 
will help to raise quality and safety standards within the 
feed industry. Equivalent controls for suppliers of feed 
ingredients (raw material) and feed additives as well as 
livestock farmers and animal produce processors that 
make their own feed would be beneficial. 

Recommendation
•    Introduce compulsory requirements related to the 

preparation, storage and traceability for suppliers 
(producers and distributors) of feed ingredients (raw 
materials).

•    Introduce a standard supervisory audit system and 
guides to good practice to ensure traceability of 
feed additives, feed materials and compound feed 
from manufacturer to final user.

•    Create a list of hazardous (undesirable) substances 
and their maximum levels for all feed materials, 
manufactured feeds and compound feeds, including 
the presence of any chemical impurities (taking into 
consideration processing aids used in production 
that are not approved for use in food and therefore 
may be harmful to humans and unsafe for animal 
consumption). 

III. Agriculture Issues
Arable Farming 

Concern
Small-household management of the land remains a 
bottleneck for further upgrading of farming practices. 
Although the Chinese government is encouraging land 
consolidation for rural areas, local farmers still lack 
motivation or long-term commitment to change their 
land status.

Also affecting growers is the use of fert i l isers, 
pesticides, herbicides, and other agro-chemicals. 
These chemicals are produced and sold by numerous 
factories and dealers. Although both central and 
provincial governments have attached great importance 
to supervising this market, the regulations and 
enforcement are far from sufficient to ensure product 
safety and quality. 

With increasing food safety concerns, more attention 
shal l  be paid to standardisation and traceable 
verification in farming practices. Water conservation and 
carbon reduction shall also be on the policy agenda.

In the updated Guidance of Foreign Investment 
Industries promulgated in December 2011 by the 
National Development and Reform Commission 
(NDRC),  fore ign investment  in  re levant  seed 
technologies is listed in either restricted or prohibited 
catalogues. This is also true for some cereal-processing 
industries. It is understood that China needs to keep 
control over the seed sector because of national 
security concerns. However, the explicit restrictions and 
inflexible enforcement of the policies prevent China 
from gaining access to many of the most advanced 
seed technologies in the world. Intellectual property 
rights (IPR) are also an issue of great concern on the 
part of the European companies when investing in 
Chinese agriculture sectors. 
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Assessment
Land sufficiency, crop yield and agricultural productivity 
remain the key elements to ensure long-term 
sustainable national food security. There are several 
key elements that are required to achieve maximum 
benefits, including land consolidation, knowledge 
sharing, investment and effective use of agro-chemicals. 
However, the critical changes that are required in order 
to make these improvements cannot happen without 
land consolidation. 

For foreign investors in the agriculture sector or food-
processing industries, land consolidation is usually 
an important condition for promoting mechanisation, 
introducing advanced technologies to agriculture and 
improving crop yield and quality. The implementation of 
favourable regulations would assist both the growers 
and investors in achieving an increase in overall yield. 

Once consolidation has been achieved, technologies 
and best practices from Europe can help to accelerate 
China’s plan to upgrade arable practices to increase 
yields. Access to these technologies and know-how 
requires a more open approach to foreign investment. 
Total foreign direct investment (FDI) in the sector 
accounts for only 2% of the total foreign investment 
that China receives. Regulatory restrictions on many 
agricultural processing industries discourage foreign 
investors from committing substantial investment in this 
area for any length of time. 

More efficient use of proven modern agro-chemicals 
would also help to raise yields, improve food quality 
and safety, and eliminate highly toxic chemicals. Rising 
public concern over food safety increases the relevance 
of facilitating market entry for internationally-established 
chemical products that will offer safer and more efficient 
alternatives. Meanwhile, the Working Group suggests 
the government further improves transparency and 
decision-making within rural investment projects to 
ensure efficiency. Private sector investment in irrigation 
systems, road building, and electricity supplies can also 
be encouraged to attract more capital. 

Recommendation
•    Enhance policy and information exchanges between 

China and the EU and adopt systematic and concrete 
measures to improve irrigation, mechanisation, and 
land consolidation in rural areas.

•    Encourage more efficient use of agro-chemicals 
through the development of schemes similar to 
Fertiliser Advisers Certification & Training Scheme 
(FACTS) and improve training on the application 
of these schemes to reduce over-use of chemicals 
and soil-contamination issues.



Agriculture, Food and Beverage (AFB) Working Group 

Se
ct

io
n 

Th
re

e:
 Tr

ad
e i

n 
Go

od
s

128

Abbreviations
AAF Association des Amidonnierset Féculiers  
 (French) European Starch Industry   
 Association
AIC Administration for Industry and Commerce
ANZ Australia and New Zealand
AQSIQ General Administration of Quality   
 Supervision, Inspection and Quarantine
CE Conformité Européenne (Conformity Europe)
CFU Colony-Forming Unit
CIQ China Entry-Exit Inspection and   
 Quarantine Bureau 
CNCA Certification and Accreditation   
 Administration of People’s Republic of   
 China
CODEXSTAN Codex Standard
EU European Union
FACTS Fertiliser Advisers Certification & Training  
 Scheme
FDI Foreign Direct Investment
FEDIAF European Pet Food Industry Federation
FEMAS Feed Materials Assurance Scheme
FIAS Fertiliser Industry Assurance Scheme
FSMP Food for Special Medical Purpose
GB Guo Biao (National Standard)

GHP Good Hygienic Practices
GI Geographic Indications
GMP Good Manufacturing Practice
HACCP Hazard Analysis and Critical Control Point
IPR Intellectual Property Rights
ISO International Organization for    
 Standardization
MNC Multinational Company
MOFCOM Ministry of Commerce
MOH Ministry of Health
NDRC National Development and Reform   
 Commission
PN Paediatric Nutrition
Q&A Questions & Answers
QS Quality and Safety Service
SME Small and Medium sized Enterprises
TASCC Trade Assurance Scheme for    
 Combinable Crops   
UFAS Universal Feed Assurance Scheme
WG Working Group
WHA World Health Assembly
WHO World Health organization
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Section Three: Trade in Goods

Automotive Working Group

Key Recommendations
1. Remove Limitations on Foreign Investment

•  Allow foreign majority investment and eliminate the 2+2 regulation

2. Simplify Type Approval/Homologation Requirements
•  Streamline the administrative responsibilities of various ministries regulating the automotive industry; 

adhere to the UN/ECE 1958 Geneva Agreement as soon as possible.

3. Improve Fuel Quality Standards
•  Coordinate environmental and fuel efficiency legislation with progress in standardising fuel quality and 

find ways to ensure the simultaneous development of the auto and petroleum industry. 

4. Improve Road Safety by Revising GB1589
•  Revise GB1589 to include the underlying principles of 96/53/EC and amend Article 67 of the Road 

Safety Law, so that road trains and drawbar trailers can be allowed on Chinese highways, making 
road transport safer.

•  Implement compulsory annual safety lnspections of commercial vehicles

5. Link Vehicle Tax to Fuel Consumption and CO2 Emissions
•  Replace the current consumption tax and vehicle purchase tax with a tax scheme based on CO2 

emissions or fuel consumption per kilometre

Introduction to the Working Group
The core members of the Automotive Working 
Group are also member companies of the European 
Automobile Manufacturers’ Association (Association 
des Constructeurs Européens d’Automobiles, ACEA), 
which is composed of the 18 major European car, truck 
and bus makers. 

Recent Developments
Macro-economic control  and the expirat ion of 
preferential policies explain a slowdown of the Chinese 
automotive market in 2011. In total 18.5 million units 
were sold, a 2.45% increase over 2010; of these, 14.5 
million were passenger cars (+ 5.19%) and 4 million 
commercial vehicles (-6.31%). Passenger car imports 
were up nearly 30% year-on-year, whereas Chinese 
independent brands saw their market share (42%) 
shrinking by 3.4% in 2011. 

In reaction, in February 2012, the Ministry of Industry 
and Information Technology (MIIT) issued a draft 2012 
Catalogue of Automobiles for Selection as Official 
Cars for Party and Government Organs, in which 
all 412 prescribed vehicle models are from Chinese 
independent brands. Foreign brands, also foreign 
brand-vehicles produced in China by Sino-foreign joint 
venture companies, were not on the list. Considering 
the contributions to the Chinese economy in general, 
and to the Chinese automotive industry in particular 
by members of the Automotive Working Group, it is 
hoped that this Catalogue in its final form will be more 
inclusive.  

But slower market growth is bound to remain a fact 
of life in years to come, even though in the short term 
it may affect different vehicle segments in different 
ways. The limit on new car registrations introduced 

: The red flags denote key recommendations perceived to be clearly market access related
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by the Beijing Municipality in 2011 remains in force 
and illustrates the most tangible by-product of the 
explosive increase in car ownership over the last 
decade: urban gridlock in Chinese cities everywhere. 
This, together with the accompanying air pollution, 
increasing dependency on imported oil, and road safety 
issues, constitutes a major challenge to government 
officials. The fundamental issue is how to curb these 
negative aspects of runaway growth without stifling 
the continuing development of the Chinese automotive 
industry itself.   

A partial solution to these interconnected problems 
is the promotion of energy-saving and new-energy 
vehicles, and in Apri l  2012, the State Counci l 
announced that the long-awaited Energy-Saving and 
New Energy Vehicles Industry Development Program 
(2012-2020) had been approved. According to the 
Program, by 2015 the cumulative production and sales 
of battery electric vehicles and plug-in hybrid electric 
vehicles is to reach 500,000 units, to increase to 5 
million units by 2020; concurrently, and in part thanks to 
this increasing proportion of new-energy vehicles in the 
total vehicle fleet, the average fuel consumption of new 
passenger cars produced in 2015 is to be reduced to 6.9 
L/100 km, and to be further reduced to 5.0 L/100 km by 
2020.  

The Automotive Working Group fully supports these 
ambitious targets. Various electric vehicle models 
developed by member companies’ Sino-foreign joint 
ventures have already seen the light of day, and the 
Automotive Working Group reiterates its position 
expressed in the 2011/2012 Position Paper, that the 
European automotive industry could make greater 
contributions to e-mobility in China but for the fact that 
currently only Chinese independent-brand vehicles are 
eligible for (indispensable) subsidies and tax breaks at 
central and local government level. 

On fuel efficiency targets, 6.9 L/100 km in 2015 in a 
first stage (the “Phase III” fuel consumption limits), the 
Automotive Working Group thanks MIIT in particular 
for the close dialogue that has taken place and that 
continues with ACEA and its members on this regulatory 
initiative; but, seeing how complicated it is to bring this 
initiative to a satisfactory conclusion, the Automotive 
Working Group would like to conclude by quoting last 
year’s Position Paper: 

“The unclear division of responsibilities and overlapping 
responsibilities among Chinese government bodies 
is a major problem for auto manufacturers, and the 
improvements in the government itself may contribute 
substantially to the development of a healthy and 
sustainable automotive industry.”

Key Recommendations

1. Remove Limitations on Foreign Investment

Concern
For a foreign automobile manufacturer wanting to 
invest in China, the only permissible business structure 
is a joint venture with a Chinese partner. The foreign 
investor’s maximum share is limited to 50%. In addition, 
a foreign investor is limited to establishing no more than 
two such Sino-foreign joint ventures for the production 
of passenger cars, and two for commercial vehicles 
(“2+2”). 

Assessment
As the Working Group has long argued, investors in the 
automotive industry (foreign or otherwise) should be 
allowed to hold a percentage of shares in an automobile-
producing venture proportional to the business risk they 
are prepared to take. Mandatory 50/50 partnerships are 
counterproductive from a management point of view; 
moreover, in a market economy, they are an anomaly. 
In addition, with a view to furthering the consolidation 
of the automotive industry, mergers and acquisitions 
should not be hampered by the corollary regulation 
that foreign investors are limited to a total of two joint 
ventures for the production of passenger cars and two 
for commercial vehicles.

Recommendation
•  Allow foreign majority investment and eliminate the 

2+2 regulation.

2. Simplify Type Approval/Homologation 
    Requirements

Concern
The automotive industry in China is administered by 
a variety of uncoordinated regulators. Type approval/
homologation procedures are a case in point. Moreover 
one of these, the China Compulsory Certification (CCC) 
system in effect since 2002, puts obstacles in the way 
of import and export trade.
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Assessment
Automotive products in China are subject to more than 
one type-approval/homologation requirement. To take 
the example of heavy-duty trucks, a new heavy-duty 
truck model is type-approved by MIIT, which checks 
its conformity to a set of technical standards including 
a fuel consumption standard. Once approved, the 
truck model is published on the MIIT “Gazette” and its 
production authorised. In parallel, it needs to comply 
with the requirements of the CCC system run by the 
Certification and Accreditation Administration of the 
People’s Republic of China (CNCA) under the General 
Administration of Quality Supervision, Inspection 
and Quarantine (AQSIQ). The MIIT test results can 
be submitted to CNCA to fulfil these requirements, 
but the need to file again a comprehensive set of 
technical data – as with MIIT – in fact doubles the 
administrative burden for the manufacturer. The CCC 
certificate that results from this procedure should allow 
the vehicle to be sold in the marketplace. However, 
since to prove compliance with the current National 
Phase III emissions standard, the truck model needs 
also to undergo emissions testing administered by the 
Ministry for Environmental Protection (MEP) and, if it 
is to be sold in Beijing, separate emissions testing by 
the Beijing Environmental Protection Bureau. Duly-
approved for production and sale, the truck needs 
now to be tested for its fuel consumption again by the 
Ministry of Transport (MOT), according to a MOT fuel 
consumption test for commercial vehicles; this results 
in a Commercial Transportation Permit for the truck in 
question. Finally, in order to be issued a licence plate, 
the truck is checked again by the Ministry of Public 
Security (MPS) in accordance with its own standard for 
vehicle safety, GB 7258.

This duplication and lack of coordination between these 
various procedural requirements saddle domestic and 
foreign manufacturers alike with a costly and time-
consuming burden, of little benefit to industry or society.

The CCC system, in particular, has been singled 
out in previous editions of this Paper as a cause 
for concern, because it forces importers to re-test 
in Chinese laboratories automotive products and 
components already type-approved in Europe. This 
would be superfluous if China, instead of operating the 
CCC certification system, were to accede to the UN/
ECE 1958 Geneva Agreement on globally harmonised 
standards and testing methods for the automotive 

industry. Accession would mean recognising EU type-
approvals obtained for their products by European 
exporters, without re-testing them in China. It would 
also mean in addition that automotive components 
produced and type-approved in China need no further 
testing when exported to the contracting parties of 
the Geneva Agreement, which include all of Europe. 
As Chinese exports of automotive products in 2011 
increased by 50% over the previous year, it is surely in 
China’s own interest to move towards if not adherence 
to, then at least recognition of the Geneva Agreement. 
In this respect, the Automotive Working Group has 
noted with interest that MIIT takes a more active role 
in the standardisation committee meetings in Geneva 
under the terms of the 1958 (and 1998) Agreements.

Recommendation
•  Streamline the administrative responsibilities of 

various ministries regulating the automotive industry; 
adhere to the UN/ECE 1958 Geneva Agreement as 
soon as possible.

3. Improve Fuel Quality Standards

Concern
Improvements in fuel quality (gasoline and diesel) lag 
behind the introduction of emission standards for cars 
and trucks, as well as behind the introduction of fuel 
efficiency legislation.

Assessment
The technology that auto manufacturers put into place 
to filter out nitrogen oxide and particulate matter from 
exhaust pipe emissions, so as to comply with mandatory 
emission norms, depends for its optimal effect on the 
availability on the market of fuels of corresponding 
quality. The same holds for fuel efficiency legislation: 
governments can help the automotive industry reduce 
the average fuel consumption of new car models 
being developed, if it makes sure that fuel quality is 
being similarly improved. Thus in Europe, Euro 4/IV 
quality fuels were made available before the Euro 4/IV 
emission standard entered into force.

There is clearly room for improvement in China, in this 
respect. The National Phase 4 emission standard came 
into force for new gasoline car type-approvals in 2010, 
but no date has been announced for when gasoline 
of the corresponding grade shall become available 
nationwide (it is available in Beijing, Shanghai and the 



Automotive Working Group 132

Se
ct

io
n 

Th
re

e:
 Tr

ad
e i

n 
Go

od
s

Pearl River Delta). Beijing will introduce National Phase 
5 as a requirement for all new vehicle registrations, in 
all likelihood sometime this year; supply of the matching 
fuels is said to be assured as from October 2012, but 
there is no indication when the rest of the country will 
follow. The National Phase 5 emission standard is set to 
enter into force in 2016. 

It looks therefore as if the gap between emission 
standards and fuel quality is in fact increasing rather 
than narrowing. This is frustrating manufacturers’ efforts 
at rational product planning; and the mismatch of fuel 
quality and emission standards will not produce the 
intended emission reductions. Similarly, the average 
fuel consumption targets of 6.9 L/100 km in 2015 and 5.0 
L/100 km in 2020 would be easier to reach in practice 
if the necessary improvements to vehicle engine 
technology were to be matched by better fuel quality on 
the ground. 

Recommendation
•  Coordinate environmental and fuel efficiency 

legislation with progress in standardising fuel 
quality and find ways to ensure the simultaneous 
development of the auto and petroleum industry. 

 

4. Improve Road Safety by Revising GB1589

Concern
The Chinese government has recognized that 
today’s road transport situation is characterized by 
low transport efficiency, high transport and logistics 
costs, too many accidents involving heavy commercial 
vehicles, excessive wear and tear of roads and bridges, 
rampant overloading, as well as too long vehicles and 
vehicle combinations. To change this situation, the 
Chinese government needs to improve the current laws 
and regulations on commercial vehicles. This includes 
implementing strict annual safety inspections of all 
commercial vehicles.

Assessment
China has initiated a revision of its traffic length- and 
weight regulations, the GB1589, which was originally 
modelled after the 96/53/EC. However, the first version 
of the GB1589 did not fully cover the underlying 
principles of the 96/53/EC, which is needed to make it 
into a document that can guide the development of a 
healthy and flexible commercial vehicles industry, as 
well as an efficient transport industry. Another obstacle 

in this process is Article 67 of China’s Road Traffic 
Safety Law, which currently does not allow road trains 
or drawbar trailers to be used on Chinese highways. 

These regulatory shortfalls have contributed to the 
unsustainable and unsafe situation in the road transport 
industry. Changes have to be done to GB1589 and 
the Road Traffic Safety Law in order to promote 
the development of safe, efficient and correctly 
specified vehicles. The Working Group therefore 
strongly recommends that the Chinese State Council 
coordinates this work so that the Ministry of Transport, 
the Ministry of Industry and Information Technology, 
the Ministry of Public Security, and other concerned 
ministries and authorities can reach a consensus 
to make useful changes to the GB1589, and make 
amendments to Article 67 of the Road Traffic Safety 
Law to allow for road trains of the Chinese highways.

With or without a revision of the GB1589, China in any 
case needs to enforce strict and compulsory annual 
safety inspections of commercial vehicles in China. 
There are two purposes with the annual inspections: 1) 
to ensure that the vehicle is designed and not modified 
outside of the limits set by the GB1589, and 2) to 
ensure that the vehicles are safe enough to be driven 
on public roads. If not, they need to be repaired or 
scrapped. 

Recommendation 
•   Revise GB1589 to include the underlying principles 

of 96/53/EC and amend Article 67 of the Road Safety 
Law, so that road trains and drawbar trailers can be 
allowed on Chinese highways, making road transport 
safer.

•   Implement compulsory Annual Safety Inspections of 
Commercial Vehicles

5. Link Vehicle Tax to Fuel Consumption and 
    CO2 Emissions

Concern
The current consumption tax and purchase tax for 
vehicles are based on engine size rather than fuel 
efficiency, and do not do enough to encourage fuel 
efficiency or increase the demand for low-emitting 
vehicles.
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Assessment
Offering fiscal incentives for consumers to choose fuel-
efficient vehicles is an effective mechanism to provide 
a market “pull” that supports the “push” created by the 
fuel economy regulations aimed at manufacturers. 
Therefore, the industry supports the use of these 
instruments in China as it does in the EU, where the 
majority of EU states have implemented CO2-based 
vehicle taxes by now. By putting a price tag on each 
gram of CO2 emitted per kilometre, the consumer 
receives a clear and unambiguous signal to compare 
the efficiency of competing products. Furthermore, it 
supports a sound investment in innovative technologies 
and cars with a higher residual value.

In this context, China should reconsider its current 
engine-size taxation. The taxation should instead 
encourage manufacturers and customers to introduce 
or to buy fuel-efficient vehicles regardless of the 
technologies used to achieve the consumption targets. 
Protecting the environment by reducing the total amount 
of CO2 emissions per car has become a major policy 
target. However, evidence shows that some bigger 
engines have less CO2 emissions than smaller ones. 
The Working Group is willing to help develop rules that 
better cater to the need to protect the environment.

Recommendation
•  Replace the current consumption tax and vehicle 
purchase tax with a tax scheme based on CO2 
emissions or fuel consumption per kilometre

Abbreviations
ACEA European Automobile Manufacturers’ Association
AQSIQ General Administration of Quality Supervision,  
 Inspection and Quarantine
CCC China Compulsory Certification
CNCA Certification and Accreditation Administration  
 of People’s Republic of China
MIIT Ministry of Industry and Information Technology
MEP Ministry of Environmental Protection
MOT Ministry of Transport
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Key Recommendations
1. Provide Visibility on China’s Emissions Trading Scheme (ETS) and Increase the 
    Involvement of the Private Sector 

•   Create a governance and regulatory structure that plays an overarching role, bringing together 
different pilot domestic schemes under a future national Emissions Trading Scheme (ETS) with the 
ultimate goal of reducing greenhouse gas (GHG) emissions and mitigating climate change impact.

•   Promote the role of offsets, (inter alia post-2012 Certified Emissions Reductions (CERs)), in the 
context of China ETS pilots by 2013 and of a China nationwide ETS by 2015.

•    Share experiences and knowledge from EU stakeholders, including further engagement of the private 
sector, regarding the design, implementation and operation of domestic schemes and under domestic 
schemes with Chinese counterparts.

•   Encourage ETS related advanced technology transfer.
•   Evaluate the opportunities in getting further funding to Chinese emissions reduction projects through 

linking the China ETS scheme to the various existing and emerging emissions trading schemes.

2. Consider the Removal of Current National Certified Emission Reduction (CER) 
    Floor Prices, Especially as Uncertainty around Post-2012 Grows 

•   Remove the floor price of CERs, which in the past has been a major block for Clean Development 
Mechanism (CDM) deals at times when market prices have been low and is one of the biggest 
barriers for the post-2012 deals.

•   Allow flexible pricing structures for post-2012 linked to the secondary CER market price to enable 
closure of carbon deals under the current uncertain market conditions.

•   Use a benchmark that is an acceptable indicative price based on a flexible pricing structure linked to 
the secondary CER market price. 

•   Consider flexible pricing structures that enable CERs to be traded into new non-EU carbon trading 
markets.

 

3. Scale Up Demand for Emission Reductions and Promote the Application of the 
    Clean Development Mechanism (CDM) and Complementary Mechanisms to Deliver 
    Reductions

•   Urge the EU and other Annex I Parties of the Kyoto Protocol to undertake ambitious commitments 
under the second commitment period, and urge China and other non-Annex I Parties to undertake 
complementary emission reduction actions alongside Annex I Parties by 2015 under the Durban 
Platform in order to drive global emission reductions.

•   Urge China, the EU and all Parties under the United Nations Framework Convention on Climate 
Change (UNFCCC) to push for continued advancement of the CDM as it is still the only private-
sector finance mechanism for developing countries, specifically calling for further improvements to 
the guidelines for Programme of Activities (PoA) and development of, and support for, standardised 
baselines.

•  Develop a basket of new market-based mechanisms complementary to the CDM that recognise 
differences in national and sector circumstances in order to scale-up emission reductions globally, 
and include the private sector as a stakeholder in the design stage.
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Introduction to the Working Group
The Carbon Market Working Group is comprised of 
over 70 member companies representing all aspects of 
the CDM sector including project developers, carbon 
funds, investors, lawyers, auditors, consultants as well 
as financial institutions. Working Group activities include 
breakfast seminars, networking events and meetings 
with Chinese and European officials. 

The Working Group is particularly interested in working 
with Chinese and other national and international 
officials and regulators to ensure that there is a viable 
future for emission reduction projects in China and 
other countries. With continued uncertainty about the 
CDM post-2012, the Working Group is keen to address 
these topics in greater detail in this Position Paper.

Recent Developments
Over the past three years, European companies 
operating in China in carbon market-related activities 
have been forced to make strategic decisions in a 
cloud of uncertainty. This uncertainty is rooted in the 
European Union parliament and council directive 
released on 23rd April, 20091, where CDM credits from 
projects registered after 31st December, 2012 will only 
be allowed into the European Union Emissions Trading 
Scheme (EU ETS) if such projects are located in Least 
Developed Countries (LDC)2. China is not considered 
an LDC, and in order to continue emission reductions 
through the CDM post-2012, an agreement with 
individual EU Member States and China needs to be 
reached. 

As European companies in China are adjusting their 
respective business models, the Chinese government 
is taking admirable steps to achieve the 2009 
Copenhagen Summit pledge of a reduction of 40-45% 
carbon intensity per unit of the gross domestic product 
(GDP) by 2020 compared to 2005 levels. The carbon 
market and climate change mitigation in China has 
attracted significant attention and has recently been 
marked with the following events:
 

1  ‘DIRECTIVE 2009/29/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 
of 23 April 2009’. Viewed on 28th April, 2012 <http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=OJ:L:2009:140:0063:0087:en:PDF>

2  United Nations List of Least Developed Countries, United Nations (UN), 2011, viewed on 
22nd April, 2012, <http://www.un.org/esa/policy/devplan/profi le/ldc_list.pdf>

In March 2011, the Chinese government published 
the 12th Five-Year Plan. The plan highlighted the 
Chinese government’s commitment to addressing and 
mitigating climate change. With ambitious targets of a 
reduction in carbon intensity of 17%, energy efficiency 
improvements of 16% and an increase of non-fossil 
fuels in the energy mix to 11.4%, it is expected that 
implementation plans, policies and regulations will 
continue to be issued in order for these targets to be 
achieved.
 
On 29th October, 2011, the National Development 
and Reform Commission (NDRC) issued a document 
that detailed the launch of pilot projects for carbon 
emissions trading3. The document identified seven 
areas where pilot projects would be carried out: Beijing, 
Tianjin, Shanghai, Chongqing, Hubei, Shenzhen 
and Guangdong.  These projects are expected to be 
implemented by 2013, allowing for experience to be 
gathered before a national emission trading scheme is 
launched in 2015.
 
At the UNFCCC negotiations in Durban, South 
Africa in December 2011, parties agreed to a second 
commitment period under the Kyoto Protocol beginning 
on 1st January, 20134. This decision is welcomed by 
the Working Group as it signifies commitment by the 
parties to continue mitigating climate change impacts 
at the international level. However there is still no 
agreement on emission reduction targets undertaken 
by Annex I Parties during this subsequent commitment 
period. A lack of agreed targets, particularly ambitious 
targets requiring deep emission reductions in order to 
maintain global temperature from rising more than two 
degrees Celsius, severely limits the necessary flows 
of private sector financing to combat climate change. 
Private sector finance is key to promoting low carbon 
and energy-efficient technologies, mitigating GHG’s, 
implementing adaptation activities and building capacity 
locally.

On 1st December, 2011, the State Council published 
the 12th Five-Year Plan for Greenhouse Gas Emission 
Control. The plan further identifies nine specific areas 

3   Office of the National Development and Reform Commission on the carbon emissions:  
The notice of the transaction experimental work Viewed on January 17th, 2012.

      <http://www.ndrc.gov.cn/zcfb/zcfbtz/2011tz/t20120113_456506.htm>
4   United Nations Framework Convention on Climate Change (UNFCCC). Decision 1 / 

CMP.7 “Outcome of the work of the Ad Hoc Working Group on Further Commitments for 
Annex I Parties under the Kyoto Protocol at its sixteenth session”, paragraph 1. Viewed 
15th March 2012, <http://unfccc.int/resource/docs/2011/cmp7/eng/10a01.pdf>.
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to guide China in meeting the emission reduction 
targets outlined in the 12th Five-Year Plan. Particular 
noteworthy areas in this plan are the commitments 
to continue to explore the establishment of a carbon 
emissions trading market as well as to participate 
extensively in international cooperation. This includes 
strengthening compliance work as well as adherence to 
the “common but differentiated responsibilities” principle 
through constructive participation in the process of 
negotiations on climate change5. 

The Carbon Market Working Group notes these recent 
developments and is confident in the growth of the 
domestic carbon market in China. However, the lack of 
an international agreement and clear domestic policy 
severely limits the development of the carbon market 
in China. The Working Group encourages further 
international engagement and increased involvement of 
all stakeholders in developing domestic policy in order 
to further stimulate the transfer of technology and know-
how that will contribute to the achievement of China’s 
ambitious carbon and energy targets. 

Key Recommendations

1. Provide Visibility on China’s Emissions 
    Trading Scheme (ETS) and Increase the 
    Involvement of the Private Sector 

Concern
While the seven ETS Pilots are on schedule in 
preparation for launch in 2013, the different technical 
responsibilities assigned to the key elements of their 
respective technical teams remain unclear: 
a. What sectors, industries, and sources of emissions  

are going to be covered under the pilot projects? 
b. What methodology of allocation approach is going to 

be followed?
c. Which Measurement Reporting and Verification 

(MRV) guideline is going to be adopted and how are 
registries going to be managed and operated?

d. How many and what type of offsets will be allowed in 
a China ETS? 

e. Is the future ETS linkable with other schemes, both 
domestically and internationally? 

5   State Council, December 1, 2011, ‘Notice of the State Council of the 12th Five Year Plan 
for Green House Gas Emission Control’, viewed on 22nd April, 2012, <http://www.gov.cn/
zwgk/2012-01/13/content_2043645.htm>.

Certainty of these key features in the ETS can facilitate 
investment and optimise flexibility when the scheme is 
rolled out at the national level.

Assessment
During the last year, there were several key developments 
in China towards the implementation of a domestic ETS, 
such as the drafting of China Climate Change Act, the 
introduction of Shenzhen as the seventh pilot and the 
disclosure of the Draft Guidelines of the Beijing ETS Pilot.

While policy movements at both the central and local 
government levels towards the implementation of the 
domestic ETS have been rapid, it is necessary to make 
sure that the system is designed and established from 
its early stage with a specific set of clearly-defined key 
features, as outlined below, to guarantee that it will 
become a sustainable and robust ETS for further GHG 
emission reductions in China. 

Abatement
The marginal cost of abatement will show huge 
variations across sectors and provincial boundaries, 
making some of them more suitable than others 
to be covered or capped under an ETS in China. 
Emissions from some sectors, such as the power 
sector and energy-intensive industries, seem to be 
the natural choices to be under such a scheme, while 
other sectors such as buildings and transportation are 
more difficult to include. The latter sectors and might 
be better addressed outside the ETS through other 
complementary policies and measures, or through new 
mechanisms such as Nationally Appropriate Mitigation 
Actions (NAMAs) of standardised baselines. 

Allocation
Regarding the allocation approach, it is important 
to be clear of the advantages and disadvantages of 
different options, such as free allocation, auctioning 
and benchmarking, and to also follow an approach that 
creates the necessary scarcity in the system. This will 
avoid over-allocation and provide the right price signal 
to the market.

Measurement, Reporting and Verification (MRV)
A Chinese ETS should be based on a set of MRV 
guidelines that guarantees the transparency and 
robustness of the system and allow the robustness and 
transparency of the system from a regulatory point of 
view. This would facilitate the implementation of the full 
compliance cycle at an installation level. 
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Linkage
Although as of today, no linkage is foreseen between 
China ETS and other international ETS before 2015 or 
2020, and even domestic linking is not expected in the 
early days of the pilot programmes. The way in which 
the seven pilots are being designed should guarantee 
that they are “linkable” in the future to avoid becoming 
stand-alone schemes that are difficult to match or 
connect with others. Either nationally or internationally, 
if these schemes are not designed to be linked, they 
will be seen as a patchwork difficult to manage, with a 
significant risk of low liquidity.

Offsets
It is crucial to understand from the designing stage if 
there is any role to be played by offsets (such as post-
2012 CERs) in the ETS scheme. Clarification of this 
aspect will provide a clear signal to the market and 
predictability to investors of offsetting projects.   

Balancing the challenges related to the key features 
mentioned above should be taken into account during 
the design stage and will be key to the successful 
development of ETS in China.

Recommendation
•  Create a governance and regulatory structure that 

plays an overarching role, bringing together different 
pilot domestic schemes under a future national ETS 
with the ultimate goal of reducing GHG emissions 
and mitigating climate change impacts.

•  Promote the role of offsets, (inter alia post-2012 
CERs), in the context of China ETS pilots by 2013 
and of a China nationwide ETS by 2015.6

•   Share exper iences and knowledge from EU 
stakeholders, including further engagement of the 
private sector, regarding the design, implementation 
and operation of domestic schemes and under 
domestic schemes with Chinese counterparts.

•   Encourage ETS related advanced technology transfer.
•  Evaluate the opportunities in getting further funding to 

Chinese emissions reduction projects through linking 
the China ETS scheme to the various existing and 
emerging emissions trading schemes.

6   2013 and 2015 are the indicative dates given by China’s central government to start pilots 
and national ETS respectively.

2. Consider the Removal of Current 
National Certified Emission Reduction 
(CER) Floor Prices, Especially as 
Uncertainty around Post-2012 Grows

Concern
Due to the absence of an international cl imate 
agreement, Certified Emission Reductions originating 
from Chinese projects will only be eligible for the EU 
ETS if the project has been registered before 31st 

December, 2012. 

The approach to post-2012 Letter of Authorisations 
(LoA), both in terms of the required commitment and in 
terms of the allowed pricing structure, is not compatible 
with the present secondary market conditions in the 
EU ETS. As a result, only speculative approaches are 
incentivised and transparency in the market is limited.

Furthermore, there is the possibility to sell CER 
credits that are not eligible for the EU ETS into other 
international markets post-2012. In particular, the first 
opportunity appears to be under the Australian carbon 
trading scheme, where credits may be accepted as 
soon as 2015. Companies are already looking to source 
CERs for this market and pricing at this stage remains 
uncertain.

Assessment
The 31st December, 2012, registration deadline for 
eligibility in EU ETS phase III and the uncertainty 
surrounding CER demand outside the EU ETS creates 
a big incentive for project proponents to have their 
projects registered before 2013, and a large number of 
new projects are now in the CDM pipeline.

The development of these projects is financially justified 
by only taking into account the emission reductions 
that will be issued after that deadline. The possibility 
to obtain the Post-2012 LoA and compatibility with 
the EU ETS market environment, which is currently 
trading CERs at the lowest prices since the start of the 
commitment period in 2008, are essential elements in 
evaluating the opportunity to invest in a development of 
a CDM project. The compatibility of the floor price with 
the EU ETS market level at the moment of the signature 
is essential to reach a sustainable long-term agreement.
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The Chinese CDM industry has reached remarkable 
maturity. Project proponents are aware of international 
regulations, regulatory risks, market prices and fair 
returns. The function of price indication, fulfilled until 
now by the indicative floor price, seems to now be 
unnecessary. Most of the buyers are ready to offer a 
discount price over the EU ETS secondary CER market. 
This will provide an excellent valorisation of the CERs, 
making sure that, at every market level, the majority of 
the revenues will remain in China.

The floor prices currently required by the Chinese LoA 
process are not compatible with the present EU ETS 
market situation, making it impossible for a buyer to 
properly hedge its position. If the position is not hedged 
and the fixed price is too high for the market to bear, 
then the price is used to secure the project and will be 
paid only if market conditions will allow doing so. In a 
market situation with low prices, the buyer will simply 
exit the commercial agreement or delay the issuance 
of CERs (both of which have been observed so far in 
2012). These situations can be avoided by following 
floating price structures.   

The EU ETS is by far the biggest end market for 
Chinese CERs and it represents, as of today, the largest 
portion of the post-2012 demand. This strong link in the 
origination regulatory and contractual framework will 
ultimately contribute to maximise the volume and the 
value of Chinese CERs and lower the default risk in the 
commercial agreements.
  
Recommendation
•  Remove the floor price of CERs, which in the past 

has been a major block for CDM deals at times 
when market prices have been low and is one of the 
biggest barriers for the post-2012 deals.

•  Allow flexible pricing structures for post-2012, linked 
to the secondary CER market price, to enable 
closure of carbon deals under the current uncertain 
market conditions.

•  Use a benchmark that is an acceptable indicative 
price based on flexible pricing structure linked to the 
secondary CER market price. 

•  Consider flexible pricing structures that enable 
CERs to be traded into new non-EU carbon trading 
markets.

3 .  Sca le  Up Demand for  Emiss ion 
Reductions and Promote the Application 
of the Clean Development Mechanism 
(CDM) and Complementary Mechanisms 
to Deliver Reductions

Concern
The CDM, as a primarily project-based mechanism, is 
structurally and procedurally limited in delivering the 
scaled up emission reductions. PoA and standardised 
baselines are approved mechanisms under the CDM 
that can increase emission reductions, but have not 
widely been used. Parties agreed in the Cancun 
negotiations in 2010 to consider to establish one or 
more market-based and one or more non-market based 
mechanisms in Durban7, and the discussion continues 
with no clear deadline on if and when such new 
mechanisms would be established.

Assessment
The EU ETS, expects to maintain its emission reduction 
target at 20% without further reductions to 30% by 
2020. This has consequently placed a restriction that 
only allows credits from projects registered post-2012 
into the scheme and these projects must be located in 
LDCs8, in the absence of an international agreement. 
Despite agreements in Durban to a second commitment 
period under the Kyoto Protocol, the legal form of 
this agreement has yet to be finalised; the EU ETS 
restriction remains in place so CDM projects registered 
in China post-2012 would not be eligible in the EU 
ETS. There are emerging carbon markets that may 
generate some demand, such as the Australian ETS 
and South Korean ETS, but they will not be operational 
until 2015 and will only allow a portion of commitments 
to be met by international offsets. Therefore, it is 
likely that new CDM project development in China will 
decrease. Should there be an international agreement, 
the eligibility of CERs entering into the EU ETS could 
be extended beyond LDCs to also allow projects in 
underrepresented sectors and regions. 

7  United Nations Framework Convention on Climate Change (UNFCCC). Decision 1 / 
CP.16 “The Cancun Agreements: Outcome of the work of the Ad Hoc Working Group 
on Long-term Cooperative Action under the Convention”, paragraph 80. Viewed on 15th 
March, 2011.  <http://unfccc.int/resource/docs/2010/cop16/eng/07a01.pdf#page=2>.

8  United Nations Office of the High Representative for the Least Developed Countries, 
Landlocked Developing Countries and the Small Island Developing States (UN-OHRLLS). 
Viewed on 20th April 2012, <http://www.unohrlls.org/en/ldc/25/>.
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Setting ambitious GHG emission reduction targets 
under the Kyoto Protocol is needed to drive global 
emission reductions. In parallel, mechanisms must 
be available to aid Annex I Parties in achieving their 
targets. The CDM, as the first internationally-approved 
mechanism to provide private sector finance for GHG 
emission reductions in developing countries, has been 
successful in generating emission reductions and 
mobilising private sector finance. However, there still is 
significant uncertainty over the demand for CERs post-
2012, creating investor uncertainty, increasing risk in 
further CDM development, and decreasing mobilisation 
of carbon finance. 

As a project-based mechanism, there are limits to the 
scope of emission reductions that can be achieved 
under  the CDM. GHG mit igat ion mechanisms 
complementary to the CDM, such as Programmatic 
CDM (PCDM) and standardised baselines, along with 
new mechanisms, should be enhanced or developed to 
expand the scope of GHG emissions management over 
the global economy in a cost-effective manner.

New mechanisms can be developed to scale-up 
emission reductions beyond what the CDM, PoA, 
and standardised baselines can achieve, and their 
development should take into account the following key 
principles to ensure increased emission reductions, 
mobil isation of private sector f inance, transfer 
and deployment of low-carbon technologies while 
recognising differences in development levels of 
countries:
•  Demand: clearly define a cap or target – whether 

mandatory or voluntary in nature – over a period in 
order to provide long term visibility.

•  Incentives: new incentives for low-carbon activities 
that have previously been deemed unattractive.

•  Certainty: regulatory certainty and stability over the 
lifetime or crediting period of the activity to maintain 
investors’ confidence in the market.

•   Institutional Structure: develop transparent, efficient 
and professional institutional structures to allow for 
good governance.

•   Fungibility: (an asset’s interchangeability with other 
assets of the same type)
- Accounting and assessment: create means to 

measure, report and verify emission reductions 
and actions to ensure high value and fungibility of 
the resulting reduction in a carbon market.

-  Environmental Integrity: maintain a balance 
between cost effectiveness and environmental 
integrity to ensure that activities result in real and 
unique GHG emission reductions (e.g., no double 
counting).

Outside of the UNFCCC multilateral process, individual 
governments are pursuing GHG emission reduction 
initiatives at the domestic and/or bilateral levels. These 
include China’s low-carbon pilot schemes starting 
in 2013, South Korea’s upcoming domestic ETS, 
Australia’s domestic carbon tax starting in July 2012 
and subsequent ETS' in July 2015, and the EU and 
Japan bilaterally cooperating with China.9 As emission 
reduction approaches continue to be developed 
and implemented covering various geographies and 
emissions sources, it should be carefully considered 
how these schemes do or do not interact. 

Both the undertaking of ambitious emission reduction 
targets by Annex I Parties and options of mechanisms 
are needed in order to create the emission reductions 
that  are necessary to keep the r ise of  g lobal 
temperature below two degrees Celsius and minimise 
climate change impacts.

Recommendation
•  Urge the EU and other Annex I Parties10 of the Kyoto 

Protocol to undertake ambitious commitments 
under the second commitment period, and urge 
China and other non-Annex I Parties11 to undertake 
complementary emission reduction actions alongside 
Annex I Parties by 2015 under the Durban Platform 
in order to drive global emission reductions.

•  Urge China, the EU and all Parties under the United 
Nations Framework Convention on Climate Change 
(UNFCCC) to push for continued advancement of 
the CDM as it is still the only private-sector finance 
mechanism for developing countries, specifically 
calling for further improvements to the guidelines for 
Programme of Activities (PoA) and development, of 
and support for, standardised baselines.

9  Bilateral efforts by the UK and Japan: “Analysis of the legal and organisational issues 
arising in linking the EU Emissions Trading Scheme to other existing and emerging 
emissions trading schemes”, European Commission, May 2008, viewed on 10 May 
2012, <http://www.field.org.uk/files/Linking%20emission%20trading%20schemes_0.pdf> 
and ”MOEJ Initiatives on Bilateral Mechanisms for Mitigating Climate Change”, Ministry 
of the Environment of Japan (MOEJ), February 2011, viewed on 10th May 2012, <http://
www.env.go.jp/en/earth/ets/mkt_mech/bilateral_moej110223.pdf>.

10  List of Annex 1 Parties to the Convention, UNFCCC. Viewed on 12th June, 2012. <http://
unfccc.int/parties_and_observers/parties/annex_i/items/2774.php>

11 List of Non-Annex I Parties to the Convention, UNFCCC. Viewed on 12th June, 2012. 
http://unfccc.int/parties_and_observers/parties/non_annex_i/items/2833.php
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•  Develop a basket of new market-based mechanisms 
complementary  to  the CDM that  recognise 
differences in national and sector circumstances in 
order to scale-up emission reductions globally, and 
include the private sector as a stakeholder in the 
design stage.

Abbreviations
CDM Clean Development Mechanism 
CER Certified Emissions Reductions 
ETS Emissions Trading Scheme 
EU ETS European Union Emissions Trading   
 Scheme 
GDP Gross Domestic Product 
GHG Greenhouse Gas 
LDC Least Developed Countries 

LoA Letter of Authorisation 
MRV Measurement, Reporting and Verification 
NAMA Nationally Appropriate Mitigation Actions 
NDRC National Development and Reform   
 Commission 
PCDM Programmatic CDM 
PoA Programme of Activities 
UNFCCC United Nations Framework Convention on  
 Climate Change 
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Auto-Components Working Group

Key Recommendations
1. Vehicle Safety 

• Harmonise Chinese and Economic Commission for Europe (ECE) safety standards with respect to 
passive safety systems in order to promote the development of safer passenger cars as well as to 
improve the safety of vulnerable road users such as pedestrians and bicyclists.

• Transfer ECE regulations and Euro New Car Assessment Program (NCAP) procedures with respect to 
active safety systems to China in order to promote the installment of systems that prevent accidents.

•  Improve enforcement of safety rules, especially with respect to wearing seatbelts.
•  Promote public awareness of road safety. 

2. Access to Technical Information
• Enforce the regulations of access to technical information from vehicle manufacturers to independent 

operators. 

3. Unequal Treatment for Foreign Investment in Enterprise Establishment and 
Participation in Industrial Restructure
• Modify related policies so that both local and foreign projects are equally evaluated based on 

environmental and technical requirements instead of the current capital and nationality-based 
requirements.  

• Remove the bans on foreign investment and encourage foreign investors to participate in industrial 
restructuring.

4. Remove Obstacles on Research and Development (R&D)
• Ease the restrictions on importing used prototypes and test samples for R&D applications.

Introduction to the Working Group
The Auto-Components Working Group consists of 
more than 100 European companies involved in the 
manufacture of auto-components, machine tools 
for production of auto-components and automotive 
assembly lines. They also import and distribute auto-
components and provide after-sales services.

Recent Developments
Auto sales in China reached 18 million units in 2011. 
With this number the country remains the world's largest 
auto market for the third year in a row. The Chinese 
government has been offering incentives for small car 
buyers since 2009. After the expiry of these incentives 
in 2011, the market expanded much slower than in the 
previous two years.

The Chinese government has demonstrated its 
commitment to the promotion of environmentally-friendly 
technologies and new energy sources for vehicles, 
punctuated by the release of the 12th Five-Year Plan 
in 2011. According to the targets of the 12th Five Year 
Plan, the importance of developing a sustainable 
auto-components industry has been recognized and 
emphasized by the government, and new-energy 
vehicle industry has been identified as Strategic 
Emerging Industry and recent legislation encourages 
the development of new-energy vehicles. 

In the Energy Saving and New Energy Auto Industry 
Development Plan 2012-2020 released by State 
Council, a sales target of 5 million new-energy vehicle 
(NEV) units by 2020 and an average fuel consumption 

: The red flags denote key recommendations perceived to be clearly market access related
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decrease of passenger vehicles produced in that year to 
5.0 litre per hundred km has been set, which it is aimed 
to be achieved through the creation of complementary 
regulations and a CNY100 billion commitment to 
support supply chain development. 

The inclusion of NEV parts in the new Foreign Direct 
Investment Catalogue (FDI Catalogue) underlines 
this clearly. In the final version of the FDI Catalogue 
the requirement for foreign manufacturers to engage 
in Joint Ventures (JV) has been removed for most 
of the components groups except for batteries. This 
was a key recommendation of the Auto-Components 
Working Group in 2011. The Working Group welcomes 
this correction, and is convinced that it will speed up 
the development of the Chinese NEV industry. This 
would be further supported by the removal of the JV 
requirement for battery manufacturers.

In the new FDI Catalogue the set up of JV for foreign 
Automotive Original Equipment Manufacturers (OEMs) 
has been moved from “encouraged” to “permitted”. 
However, the production of modern powertrain 
technologies with foreign investment participation is 
still encouraged in order to achieve the goals of energy 
efficiency and reduced pollution.

1. Vehicle Safety 

Concern
In the year of 2011, there were over 210,000 traffic 
accidents in China resulting in the deaths of more than 
62,000 people.1

Assessment
China's current impact regulations define frontal impact 
tests against a rigid barrier including 100% overlapping 
and impact velocity of 50 km/h. The European Union 
(EU) standard defines a frontal impact test against a 
deformable barrier with 40% overlapping and impact 
velocity of 56 km/h. EU test methods better reflect what 
happens in real crash cases. It is very rare that a car 
would hit a barrier with 100% overlap; most accidents 
occur between car and car, and not between car and 
wall. EU test methods have been created to better 
protect the passengers by simulating the majority of 
accidents that occur on the streets.

1   China Internet News Centre, www.china.com.cn, viewed 9th February, 2012, 
http://news.china.com.cn/txt/2012-02/09/content_24597930.htm

Ch ina ' s  au tomob i l e  f r on ta l  impac t  s tanda rd 
GB1155l-2003, "The protection of the occupants in the 
event of a frontal collision for passenger car", is not 
equivalent to the ECE R94 and is different in collision 
angle and speed. The Working Group recommends the 
harmonisation of these regulations to support a global 
standard for safety.

In order to improve the safety of vulnerable road 
users such as pedestrians and bicyclists before, and 
in the event of, a collision with a motor vehicle, the 
EU introduced directive (2003/102/EC) in 2005. This 
regulation can be met either by the modification of 
the bumper and front-end mechanical behaviour and/
or by the usage of an active hood system. An update 
to this regulation was published in 2009 that contains 
further enhanced requirements for pedestrian protection 
(2009/78/EC). It would be beneficial for all Chinese 
citizens if similar laws and regulations were enacted in 
this critical area of pedestrian safety.

In addition to improving standards for passive safety 
systems (e.g. systems that protect the occupants 
during a crash), it would be beneficial to also introduce 
standards for active safety systems (e.g. systems 
that prevent accidents). In Europe, the introduction of 
passive safety standards has led to a drastic decrease 
in the number of traffic fatalities over the last decades. 
Although passive safety measures are required to 
protect car drivers and occupants by mitigating injury 
in crash situations, a further decrease of casualties 
requires the introduction of active safety measures 
onboard a vehicle. Different types of active systems are 
being developed, from systems that assist the driver 
in preventing critical traffic situations, to systems that 
mitigate or even fully avoid a crash or accident from 
happening.

Numerous studies around the world confirm that 
Electronic Stability Control (ESC) is highly effective 
in helping a driver maintain control of their car, thus 
saving lives and reducing the severity of crashes. The 
EU proposes to make ESC mandatory on all new car 
models from 2012, and on all new cars (existing models 
too) from 2014. In addition, all heavy-duty vehicles will 
be required to have an Advanced Emergency Braking 
System (AEBS) and a Lane Departure Warning (LDW) 
system by 2013. This requirement may be extended 
to all vehicles in due course, but initially it will apply to 
large vehicles only. 
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Many more active safety systems are becoming 
available in Europe, and to stimulate the introduction 
of these systems on cars in case legislation is missing, 
consumer organisations such as Euro NCAP decided 
to reward car manufacturers that introduce active 
safety systems on passenger cars. Currently, car 
manufacturers can apply for such an award by providing 
a file in which a description of the active safety system 
is given as well as proof of how the active safety 
system is quantitatively contributing to the reduction of 
accidents and casualties. In 2013-2014, Euro NCAP 
is expected to standardise the testing protocols and 
reward systems for various active safety systems such 
as AEBS, LDW and others.

Given the large amount of traffic accidents, fatalities 
and injuries on Chinese roads, the Working Group 
recommends to establ ish simi lar act ive safety 
regulations and NCAP protocols in China. While doing 
so, the Working Group recommends to have an open 
discussion involving all relevant stakeholders about 
whether the European active safety regulations and 
protocols should be “copied to China” or whether local 
Chinese conditions (such as typical Chinese accident 
scenarios or typical Chinese consumer budgets) should 
be taken into account.

The ultimate purpose of the Working Group’s vehicle 
safety recommendations is to support the Chinese 
government offering maximum protection to their road 
users. In addition to improved safety standards, the 
uniform enforcement of existing safety laws, especially 
the requirements to use safety belts and public 
awareness of traffic dangers are essential prevention 
measures. 

Recommendation
•  Harmonise Chinese and Economic Commission 

for Europe (ECE) safety standards with respect 
to passive safety systems in order to promote the 
development of safer passenger cars as well as to 
improve the safety of vulnerable road users such as 
pedestrians and bicyclists.

•  Transfer ECE regulations and Euro NCAP procedures 
with respect to active safety systems to China in order 
to promote the installment of systems that prevent 
accidents.

•  Improve enforcement of safety rules, especially with 
respect to wearing seatbelts.

•  Promote public awareness of road safety.

2. Access to Technical Information

Concern
Independent operators currently do not have access to 
the technical information necessary to do the repairs 
and maintenance on increasingly sophisticated vehicles 
from the vehicle manufacturers, which limits the choice 
for consumers in the automotive aftermarket.

Assessment
According to Chinese regulations, vehicle manufacturers 
do not have any legal obligation to give independent 
operators access to technical information.

With the adoption of sector-specific guidelines, 
the European Commission (EC) has emphasised 
the importance of “Independent Operators”. It has 
recognised that the independent aftermarket increases 
choice for consumers and keeps the price of repairs 
competitive by putting pressure on car manufacturers’ 
authorised repair networks. 

In order to truly achieve effective competition in 
the aftermarket services market, it is essential that 
independent operators can get the technical information 
necessary to do the repairs and maintenance on 
increasingly sophisticated vehicles. Several technical 
European Type-Approval Regulations already contain 
key provisions on the access to vehicle repair and 
maintenance information for independent operators. 
The regulations contain a generic definition of technical 
information which gives a good summary of what 
“technical information for the repair and maintenance 
of vehicles means”: vehicle repair and maintenance 
information required for diagnosis, servicing, inspection, 
periodic monitoring, repair, reprogramming or re-
initialising of the vehicle and which the manufacturers 
provide for their authorised dealers and repairers, 
including all subsequent amendments and supplements 
to such information.

The way in which technical information is supplied is 
also important. Access should be given upon request 
and without undue delay, in a usable form, and the price 
charged should not discourage access to it by failing to 
take into account the extent to which the independent 
operator uses the information.
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Recommendation
• Enforce the regulations of access to technical 

i n fo rmat ion  f rom veh ic le  manufac tu re rs  to 
independent operators. 

3.  Unequal Treatment for Foreign Investment 
in  Enterpr ise Establ ishment and 
Participation in Industrial Restructure

Concern
In many sectors in China, there are numerous local and 
foreign players and among the local ones, many have 
built-up industrial capacity in an unsustainable way. 
Discriminatory treatment between foreign established 
and local companies remains a major concern for 
the auto-components industry and in the long run will 
discourage further foreign investments into this industry 
as well as the transfer of new technologies ultimately 
hindering the further development of a sound and 
mature auto-components industry in China. 

Assessment
The dual project validation system – “recordal system”  
(备案制) for projects of domestic companies and 
“approval system” (核准制) for foreigners’ projects, 
discriminates against foreign manufacturers. In the 
tire industry, for example, there are currently hundreds 
of tire producers with over one thousand brands. 
Unequal project validation process or systems between 
foreign and local tire companies is one of the main 
reasons causing structural overcapacity and repetitive 
constructions of low technology level. 

Moreover, the approval authority of foreign invested 
projects also varies depending on the thresholds of 
investment for each level of authority. For example, 
projects of less than USD300 million are subject to 
provincial-level approval above this threshold they are 
subject to Ministerial or State Council level approval. 
This system has led on one hand to the explosion 
of repetitive, less advanced construction projects of 
domestic companies and on the other, to the practices 
of either splitting big projects into several smaller ones 
or reporting lower capital and then increasing the capital 
after the opening of the plant to avoid central level 
evaluation and examination. Provincial governments 
in many cases focus on local investment/GDP growth 
without taking into consideration the overall blueprint 
set out by the central government regarding industrial 
layout and upgrading. 

Significant efforts are needed to address structural 
overcapacity and to avoid further constructions with 
low-level technology by Chinese auto-components 
companies. One of the levers could be to increase the 
concentrations in the relevant sectors to generate more 
technical improvement and to improve product quality 
and standards. In this regard, foreign companies have 
a role to play as they can bring advanced technical and 
management experiences into China. Chinese leaders 
at the highest level reiterate that China will further 
enhance reform and opening-up efforts. Relevant 
government policies also contain a number of principles 
regarding encouragement of industrial concentrations. 
In practice however, there are rarely concrete and 
specific rules about foreign-invested companies’ 
participation in Chinese industrial restructuring. It is very 
expected by foreign investors to see more concrete 
policies to reflect the further opening of the Chinese 
market. 

Recommendation
• Modify related policies so that both local and 

foreign projects are equally evaluated based 
on environmental and technical requirements 
instead of the current capital and nationality-based 
requirements.  

•  Remove the bans on foreign investment to effectively 
encourage foreign investors to participate in industrial 
restructuring.

4. Removing Obstacles on Research and 
Development (R&D)

Concern
In an international development environment, it is 
necessary to bring used test samples and prototypes 
in and out of China. Nevertheless, Chinese customs 
regulations prohibit or restrict the import of certain used 
products.

Assessment
Chinese regulations have created a favourable 
environment for foreign companies to carry out R&D in 
China. More and more foreign companies are setting 
up R&D centres in China and transferring expertise and 
technology to enable those centres to develop products 
for China, in China. These R&D centres become a part 
of the global engineering network of a company.
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The development process of products includes testing 
of prototypes to make sure the product meets the 
specified requirements. To make optimum use of 
its global engineering resources, in an international 
company these tests might be done in different 
locations, both within China and outside China. 
Therefore, it is necessary to transfer prototypes from 
China to other locations and from overseas to China. 
As the prototypes are used in tests, they cannot be 
declared as new anymore. For different products such 
as engines, it is not permitted to import or re-import 
them into China unless they are new.

A similar problem occurs when bringing (new) test 
equipment to China. Some test rigs are manufactured, 
assembled and tested abroad. These tests are carried 
out using prototypes or other samples. After successful 
acceptance, the test rig is disassembled and shipped to 
China, where it is re-assembled. Usually, an acceptance 
run is carried out after the machine is re-assembled, 
using the same prototypes or samples that were 
used for the initial test abroad. As these prototypes or 
samples are then used, they might be banned from 
being imported to China.

Recommendation
•  Ease the restrictions on importing used prototypes 

and test samples for R&D applications.

Abbreviations
ECE Economic Commission for Europe
EU NCAP European New Car Assessment Program
R&D Research and Development
SEI Strategic Emerging Industry
OEM Original Equipment Manufacturer
ESC Electronic Stability ControlAEBS  
 Advanced Emergency Braking System
LDW Lane Departure Warning
EC European Commission
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Key Recommendations
1. Revision of Cosmetics Hygienic Management Rules (CHMR)

•  Improve and unify China’s existing cosmetics supervision system via the revision of the Cosmetics Hygienic 
Management Rules (CHMR), aimed at consumer safety. 

•  Implement scientific regulation and improvement of innovation and development of the cosmetics industry. 
•  Establish regulations that are efficient in strengthening safety, and are suitable for cosmetics’ products which are 

low risk and are fast moving consumer goods. 
•  Push cosmetics regulations and standards in China to a more unified, coordinated, efficient, and reasonable.

2. Cosmetic Risk Assessment and Risk Communication
•  Referring to current international mature market risk assessment practices, the SFDA should update and 

publish China’s Cosmetic Risk Assessment Guidelines, including risk assessment principles, procedures 
and approaches. The SFDA should also establish an open and transparent cosmetic risk communication 
mechanism including the working plan by its cosmetic risk assessment committee, relevant evaluation reports, 
and conclusions as well as solicit for public comments.

3. Animal Alternative Testing (AAT) 
•  Request the SFDA to adopt more AAT methods as soon as possible. 
•  Request the SFDA to approve the application of AAT on finished cosmetics and to reduce or eliminate animal 

testing.

4. Business-Related Issues 
A. Enterprise Income Tax
•  Grant a 30% pre-tax deduction to all cosmetics companies, considering their reliance on advertising and service 

promotion in order to operate in China.

B. Consumption Tax on Cosmetics and Perfume
•  Decrease the high consumption tax on cosmetics and perfume products, considering that   cosmetics have 

already become an essential part of the lives of many Chinese consumers.

C. Advertising Regulation
•  Specify the laws and regulations that apply to cosmetics advertising and clarify the principles for handling any 

overlap between laws and regulations.

D. Online Sale of Cosmetics
•  Lift the threshold for e-commerce entities, i.e. only a market entity that is licenced by the AIC can engage in 

selling cosmetics online. 
•  Strengthen relevant procedures for these entities to protect the consumer.

E. Sun Protection Factor (SPF) Labelling 50+ 
•  Allow the SPF labelling limit to be changed to SPF 50+ with re-evaluation by Chinese experts.

 Cosmetics Working Group
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Introduction to the Working Group
The Cosmetics Working Group consists of more than 
50 registered members of different business models, 
including most of the leading international cosmetics 
brands. The majority of the members have established 
research and development (R&D) and production 
facilities in China. Their expertise in the field is widely 
recognised by consumers and contributes significantly 
to the development of the cosmetics industry in China. 
Their presence has acted as a catalyst for other major 
industries, such as fine chemicals, packaging, logistics 
and advertising industries.

The Cosmetics Working Group’s objectives are to:
• Represent the interests of European cosmetics 

companies and facilitate information exchange among 
members, professional associations and regulatory 
bodies.

•  Promote an efficient, fair and transparent regulatory 
environment in the cosmetics field by encouraging 
greater dialogue between members and Chinese 
officials.

•  Protect consumers safety together with the various 
stakeholders.

Recent Developments
China is the world’s second-largest1 cosmetics market 
and continues to develop at a rapid pace. Fuelled by 
rising disposable income and an increasing propensity 
to consume, products previously considered luxury 
items are increasingly becoming daily consumables. 
Overall the cosmetics market is expected to grow 
around 12% per year from 2011 to 2014 (China)2.

While enjoying the high-speed growth of the industry 
in China, foreign cosmetics companies are still facing 
barriers in accessing the market. Market supervision 
still mainly focuses on the pre-market approval process, 
which is quite different from post-market surveillance in 
other leading mature cosmetics markets. Furthermore, 
the specific permission requirements for new ingredients 
have created barriers to new product development.

There is no doubt that companies take full responsibility 
for product safety and quality, and will support the 
supervising institutions in constructing a system that 

1    Xu Junqian, 2011, ‘China set to snap up $17b in luxury goods, pass Japan’, China 
Daily, 6th May, viewed  2nd June 2011, < >

2    RNCOS, 2011, ‘Cosmetics and Toiletries Market in China’, RNCOS, March 2011, 
viewed 2nd June 2011, <http://www.rncos.com/Report/IM001.htm>

enhances consumer protection. However, recent 
food and drug safety-related incidents show that the 
increasingly strengthened administrative approval is 
not the only way to ensure consumer safety. In general, 
the pre-market approval process, which is labor and 
resource-intensive, cannot eliminate the addition of 
illegal ingredients in the production process by some 
companies who violate the law.  

The State Food & Drug Administration (SFDA) continued 
to publish new regulations last year. According to 
European Chamber statistics, there were as many as 27 
normative documents and 18 drafts of regulations that 
called for public comments. Many of these new regulations 
relate to the strengthening of the pre-approval process, 
especially the non-special purpose cosmetics categorised 
management rules, which are currently under discussion. 

On the ‘Categorised Management of Non-Special 
Purpose Cosmetics, the SFDA released drafts for 
public consultation on 21st Feb and 29th May 2012, 
respectively. The Working Group appreciates the 
caution shown by the regulator. However, due to the 
huge impact the regulation might bring, it is important 
to address the issues in the second draft that include 
removal of review for the import of non-special 
cosmetics, putting whitening products under a two-year 
product safety monitoring period, and clarification of 
product safety monitoring. The Working Group expects 
to further discuss these topics with the SFDA.

In January 2012, General Administration of Quality 
Supervision, Inspection and Quarantine (AQSIQ 
released the “Cosmetics Import & Export Inspection 
and Quarantine Rules” which was put into effect 
formally in February 2012. AQSIQ is also engaging in 
the revision of the Cosmetics Manufacturing Licence 
Implementation Rules and the Cosmetics Manufacturing 
Licensing Review Rules. Thanks to the efforts of many 
stakeholders, the Legislative Affairs Office of the State 
Council (LAO) will include the Cosmetics Hygienic 
Management Rules (CHMR) revision into this year’s 
legislative plan as well as the hygiene Standard for 
Cosmetics (last updated in 2007) that is also in the 
process of being revised.

The Working Group requests the removal of pre-market 
registration and establishing a thorough in-market 
monitoring system and asks the relevant governmental 
organisations to streamline manufacturing licences, 
transparent risk assessment and communication on risk.
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Key Recommendations
1. Revision of Cosmetics Hygienic 
    Management Rules (CHMR)
 
Concern
Many requirements in the Cosmetics Hygienic 
Management Rules (CHMR), released in 1989, have 
hampered innovation and sustainability.

Assessment 
The Working Group suggests the following principles 
and requirements should be presented in the revision of 
CHMR:
• Take further steps to distinguish the responsibilities 

between companies and governments. Establish 
systems for product safety assessment and those 
specialists that conduct the assessments, and file and 
reference documents. At the government level, the 
cosmetics risk assessment, communication system, 
and other related supporting technical guidelines and 
standards should be established.

• Reduce and simplify the pre-market approval process 
for cosmetics products and ingredients. Implement a 
post-marketing record system to all non-special purpose 
cosmetics, and establish a function-and-ingredients 
list management mode, which means the pre-market 
registration of non-special purpose cosmetics could be 
exempt if an effective ingredient threshold is determined. 
Do away with the positive-list approach of cosmetics 
ingredient management and modify the definition 
of new ingredients. For raw material management, 
the government should define new cosmetics raw 
material within some special function materials (such 
as preservative and colorant) and ingredients (such as 
sunscreen and hair dyes).

• Improve the market supervision system. For example, 
improve the post-market side-effect of products 
monitoring and report system.

•  Solve the multiple regulation problems. For instance, 
combine the production licence and sanitation licence 
into one and to build a unified cosmetic technical 
standard system.

• Concentrate on product safety monitoring and maintain 
the current regulation model regarding product claims 
and advertisements.

Recommendation
•  Improve and unify China’s existing cosmetics supervision 

system via the revision of the Cosmetics Hygienic 
Management Rules (CHMR), aimed at consumer safety. 

• Implement scientific regulation and improvement of 
innovation and development of the cosmetics industry. 

• Establish regulations that are efficient in strengthening 
safety, and are suitable for cosmetics’ products which 
are low risk and are fast moving consumer goods. 

• Push cosmetics regulations and standards in China to a 
more unified, coordinated, efficient, and reasonable.

Case Study: Problems under the Existing Cosmetics 
Supervision System: Dual Licensing for Production 
Companies

Currently, cosmetics manufacturers acquire two licenses: 

SFDA’s Cosmetics Manufacturing Hygienic Licence 

and AQSIQ’s Cosmetics Manufacturing Production 

Licence. Despite the emphasis of the former on hygiene 

and the latter on quality, the two licensing goals are 

ultimately the validation of the quality assurance system 

of manufacturers, with similar inspection items. The two 

licences need to be renewed every four and five years, 

respectively, which places a burden on manufacturers who 

need to allocate a huge amount of time and resources to 

apply to various regulators.

2. Cosmetic Risk Assessment and Risk 
    Communication

Concern
The foundation of safety supervision is dependent 
on the principle of risk assessment, methodology, 
regulatory system and the risk communications among 
manufacturers as well as public and health regulators. 
Therefore the SFDA needs to further improve the 
establishment of related regulatory systems in order to 
manage safety.

Assessment
• The current “Hygienic Standard for Cosmetics” relies 

on the outcome of animal testing as criteria to evaluate 
safety; this system lags behind current international 
common practice that tends to reduce animal testing 
on risk assessment of cosmetic products and their raw 
materials.
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• The SFDA is steadily building some cosmetics risk 
assessment system in China, however it lacks an 
efficient communication mechanism between the SFDA 
and the cosmetic industry regarding SFDA’s working 
plan, process and conclusions. It is therefore difficult 
to get to the heart of safety assessment-related topics 
that are under the SFDA’s focus, not to mention the 
evaluation details and the conclusions. 

Recommendation
•  Referring to current international mature market risk 

assessment practices, the SFDA should update and 
publish China’s Cosmetic Risk Assessment Guidelines, 
including risk assessment principles, procedures and 
approaches. The SFDA should also establish an open 
and transparent cosmetic risk communication mechanism 
including the working plan by its cosmetic risk assessment 
committee, relevant evaluation reports, and conclusions 
as well as solicit for public comments.

3. Animal Alternative Testing (AAT) 

Concern 
China is the only country that requires compulsory 
animal testing for administrative licence applications 
for new ingredients and finished products. Compulsory 
animal testing is negatively affecting China’s exports to 
the EU and its international image.

Assessment
In February 2012, the SFDA published the draft of 
an AAT, 3T3 Phototoxicity testing method for public 
comments, however, as per this draft, this method will 
only apply to cosmetic ingredients (i.e. not for finished 
cosmetic products), which is consistent with EU 
practice. However, China is different from the EU in the 
sense that EU cosmetics regulation does not require 
safety related testing on finished products. Therefore, 
to just copy the OECD-defined application as an 
alternative from the EU to China directly is not ideal. 
To the contrary, the proposed 3T3 will not contribute 
tremendously in reducing the number of animals tested 
in China, if the application is restricted to ingredients 
only, as the number of new ingredients applications 
are shrinking sharply now; however, the proposed 3T3 
phototoxicity testing does not apply to every kind of new 
ingredients. Only a few of them that have absorption on 
the ultraviolet spectrum are subject to this test. 

As many of the OECD toxicity tests that were originally 
designed for ingredients are adopted by China 
Cosmetics Hygienic Standard 2007 as methods used 
for safety assessment for finished products. It appears 
the SFDA is applying double standards. 

Recommendation 
•  Request the SFDA to adopt more AAT methods as soon 

as possible. 
• Request the SFDA to approve the application of AAT on 

finished cosmetics and to reduce or eliminate animal 
testing.

4. Business-Related Issues 

A. Enterprise Income Tax

Concern
On 31st July, 2009, the Ministry of Finance and the 
State Administration of Taxation (SAT) jointly issued the 
Pre-tax Deduction of Certain Industries’ Advertisement 
and Promotion Fee [Cai Shui [2009]72]. According to 
Tax Notice [2009] 72, advertisement and business-
promotion expenses for the manufacture of cosmetics, 
pharmaceuticals and beverages (excluding wine) within 
30% of sales income are allowed to be deducted. The 
excess part is allowed to be transferred to future tax 
years for deduction. However, this notice only applies 
to cosmetics manufacturing enterprises. For other 
enterprises, the cap remains at 15%, which is not fair.

Assessment
In most international markets, enterprises can choose 
the deduction of advertisement and promotional fees 
depending on their own market judgement and revenue 
targets. Based on the development of industries at 
home and abroad, advertising and promotion is still 
the key driver for performance growth. Enterprises’ 
expenditure in these areas far exceeds 15%. At the 
moment most cosmetics companies adopt a business 
model that separates manufacturing and sales. The 
two units belong to one company, with the sales sector 
covering the advertising and promotion fees. The 
manufacturing facility abroad or the parent company 
will not cover any advertisement or promotion costs 
incurred in China. Therefore, the industry believes that 
as long as cosmetics companies are only engaged in 
selling the products produced by their parent company, 
no matter whether they are made in China or abroad, 
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the [2009]72 Notice should apply. Different treatment of 
domestic manufacturers and overseas manufacturers 
contradicts the principle of fairness.

Recommendation
• Grant a 30% pre-tax deduction to all cosmetics 

companies, considering their reliance on advertising and 
service promotion in order to operate in China.

B. Consumption Tax on Cosmetics and Perfume

Concern
In 1994 China started levying consumption tax on 
cosmetics and perfume products as luxury goods. The 
current consumption tax on luxury products is 30%.

Assessment
The consumption levels and attitudes of Chinese citizens 
have changed dramatically since 1994. Considering 
that cosmetics and perfume products such as lipstick 
have already become a daily consumable in the lives 
of many Chinese consumers, classifying cosmetics as 
luxury goods and continuing to levy high consumption 
taxes on consumers will decrease the consumption 
level of cosmetics. Moreover, with increasing numbers 
of Chinese citizens travelling abroad and purchasing 
cosmetics overseas, a considerable amount of the 
purchasing power has been diverted away from the 
Chinese market towards competing markets, causing 
the Chinese government to lose a large sum of value-
added tax income.

Recommendation
• Decrease the high consumption tax on cosmetics and 

perfume products, considering that cosmetics have 
already become an essential part of the lives of many 
Chinese consumers.

C. Advertising Regulation

Concern
Multiple regulations concerning advertising by the 
cosmetics industry have resulted in inconsistent 
enforcement of the regulations. Law enforcement 
officials are often left to interpret and enforce the 
regulations based on their own personal understanding 
of the situation.

Assessment
At present, the domestic cosmetics industry is subject 
to the following four laws and regulations regarding 
advertising: the 1995 Advertising Law, the 1993 
Measures on Administration of Cosmetics Advertising, 
the 2005 Measures on Administration of Advertisements 
on Printed Matters and the 1993 Law Against Unfair 
Competition. These laws and regulations tend to 
overlap in some provisions, including punitive provisions 
on a given advertising action and are rather vague in 
the expression of certain conceptual provisions. Local 
State Administration for Industry and Commerce (SAIC) 
officials often differ in their interpretation of the laws and 
regulations, leaving space for these regulators to freely 
interpret the regulations. 

Recommendation
•  Specify the laws and regulations that apply to cosmetics 

advertising and clarify the principles for handling any 
overlap between laws and regulations.

D. Online Sale of Cosmetics

Concern
With the rapid development of e-commerce, internet 
cosmetics transactions are flooded with fake products, 
smuggled products and unauthorised selling activities. 
The proper rights of the consumers and cosmetics 
companies operating legally are very difficult to protect.

Assessment
In 20113 it was estimated that annual sales of online 
cosmetics exceeded 37.3 billion RMB. Due to delayed 
regulation and difficulties in managing the industry, 
online selling of fake and smuggled products is 
rampant. Safety is a key in the cosmetics business and 
is strictly regulated in China. However, these regulations 
do not cover online sellers of cosmetics.

The Working Group was pleased to see that on 1st 
June, 2011, the SAIC released Order 49 to strengthen 
e-commerce regulation. The Working Group believes 
that the identification system that was introduced by this 
order established the legal foundation to push forward 
the standardisation of e-commerce.

3    iResearch, April 2012, ‘2011 China cosmetics on-line Purchasing market Research’, viewed 
25th April 2012
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Recommendation
• Lift the threshold for e-commerce entities, i.e. only a 

market entity that is licenced by the AIC can engage in 
selling cosmetics online. 

• Strengthen relevant procedures for these entities to 
protect the consumer.

E. Sun Protection Factor (SPF) Labelling 50+ 

Concern
Since 2003, the Chinese legislation on Sun Protection 
Factor (SPF) labelling sets a limit of 30+ for sun 
protecting products with an SPF above 30. Other 
regulatory bodies, such as the U.S. Food and Drug 
Administration (FDA) and EU regulators, have adopted 
a limit of 50+ for products with sun protection with a 
SPF above 50. 

Assessment
China, like European countries and the U.S., sets limits 
on SPF labelling in its cosmetics regulations. The EU, 
U.S. and China share a similar concept where the SPF 
rating cannot exceed certain limits. During the past 
seven years, sunscreen products have improved in 
terms of ingredients, formulation and form. The current 
maximum of SPF30+ in China seriously lags behind the 
technical advancement. According to relevant studies 
conducted by experts from the EU and other countries, 
products with SPF30+ do not offer sufficient sun 
protection during outdoor activities.

This difference reduces the technical competitiveness 
of China’s cosmetics. While the SPF labelling on 
sunscreen products imported is SPF 50+, the Chinese 
label can only claim an SPF of 30+. This not only 
confuses consumers, but also reseller and officials 
involved in market supervision. 

Recommendation
• Allow the SPF labelling limit to be changed to SPF 50+ 

with re-evaluation by Chinese experts.

Abbreviations
AQSIQ General Administration of Quality   
 Supervision, Inspection and Quarantine 
CAFFCI  China Association of Fragrance Flavour   
 and Cosmetics Industries
CIQ China Entry-Exit Inspection and   
 Quarantine Bureau
EC European Commission
ECVAM European Centre for the Validation of   
 Alternative Methods
EEC European Economic Community
EU European Union 
FDA Food and Drug Administration
GB Guo Biao (National Standard)
MOH  Ministry of Health
OECD Organisation for Economic Co-Operation  
 and Development
PRC People’s Republic of China
R&D Research and Development
SAC  Standardisation Administration of China
SAIC State Administration of Industry and   
 Commerce
SAT State Administration of Taxation
SFDA  State Food and Drug Administration
SPF Sun Protection Factor
U.S. United States
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Energy Working Group

Key Recommendations
1. Attract Foreign and Private Investment in Unconventional Gas Production, Regulate 
    Pipeline Companies, Reform the Gas Utilisation Policy, and Revise the Natural Gas 
    Pricing Method.

•  Ensure fair access for private and foreign firms to gas blocks, particularly unconventional gases. 
•  Allow Chinese state-owned or private companies to freely bring international partners without the need 

for international cooperation licences.
•  Promulgate strict regulations on the operations and tariffs of provincial pipeline companies to ensure 

uniformity at a national level. 
•  Amend the natural gas utilisation policy to reflect the benefits of gas against alternative fuels and 

encourage its use in all sectors. 
•  Promote the development of third-party access to key infrastructures and the visibility on the capacities of 

such infrastructures in order to maximise the gas allocation efficiency and avoid the duplication of basic 
infrastructure. 

•  Change the natural gas pricing method from a volume-based approach to heating value-based 
approach. Ensure in parallel that final gas price also contains a component reflecting the investment 
cost for developing underground storages and ensuring the peak/off-peak balance.

•  Revise the national gas standards to suit today’s industrial needs.

2. Provide Clear and Stable Policy Conditions for Coal Conversion Projects.
•  Publish a clear set of conditions under which a coal conversion project can be approved by the NDRC 

and other relevant regulators.
•  Establish sustainable environmental protection and resource-saving criteria that would be applicable 

to all coal conversion projects.
•  Allow access to coal data during the feasibility stage of the downstream project in order to provide 

accurate simulation of material balance and appropriate cost estimate.
•  Allow project feasibility studies to be based on the prevailing regulations at the time of approval request.

3. Fully Open the Oil Product Import and Wholesale Markets
•  Abolish Regulation No. 38, and other obsolete regulations, in order to render conditions of the 

December 2006 regulation applicable.
•  Improve conditions to allow Foreign Invested Enterpises (FIE’s) to qualify for import licences and to 

benefit from import quotas. 
•  Adapt the existing oil product wholesale licensing system to enable international oil companies to 

qualify for such licences.

4. Create Conditions for Viable Business Models for Energy Efficiency, and Avoid 
    Disruptive Measures to Reach Energy Saving and Efficiency Targets. 

•  Establish a market-based system which provides sufficient incentives for energy saving to become a 
viable business.

: The red flags denote key recommendations perceived to be clearly market access related
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•  Raise awareness for energy saving and energy efficiency among business leaders and policy makers.
•  Ensure fair access of specialised European energy conservation and management companies to the 

Chinese market, to bring their technologies, know-how and experiences.
 

5. Ensure a Safe and Successful Implementation of the Chinese Nuclear Programme
•  Promulgate the long-awaited Atomic Energy Law with internationally-accepted principles regarding 

Nuclear Third Party Liability.
•  Strengthen the power of the Chinese National Nuclear Safety Authority (NNSA) and of its supporting 

entity, the Nuclear Safety Center (NSC), in terms of administrative independence, technical expertise 
and human resources. 

•  Promote exchanges between the Chinese National Nuclear Safety Authority and major foreign nuclear 
safety regulators in order to take full benefit of the lessons from the Fukushima events.

•  Leverage the experience and knowledge of the European nuclear industry through long-term and 
win-win partnerships by supporting the establishment of joint-ventures (in the fields of nuclear plant 
operations, engineering and design, heavy components manufacturing as well as for manufacturing 
activities of small-medium size enterprises). 

•  Ensure that the Chinese Nuclear Safety Authority qualification criteria for joint ventures established in 
China recognise the Europe-based experience of European companies (and not only the one of the 
joint ventures established in China).

Introduction to the Working Group
The Energy Working Group comprises of more 
than 50 member companies with a combined total 
cumulative investment in 2011 of around EUR 25 billion1, 
and a collective employment of more than 150,000 people 
in China. The largest European energy and equipment 
manufacturing companies as well as industrial energy 
consumers are active members of the Working Group.

The Working Group seeks to establish an effective 
and constructive dialogue on energy policies with 
appropriate Chinese regulators, in order to:
•  Provide input for energy policy work in China by 

sharing issues and concerns as well as sharing best 
practices of European energy industries operating 
in China;

•  Create fair and transparent conditions for competition 
between foreign and Chinese companies;

•  Promote the development and integration of clean 
and renewable energies.

In addition, in 2009, a Sub-Working Group on renewable 
energy was created and, in early 2010, a Sub-Working 
Group on Smart Grid was also established.

1  DG Trade, 15 March, 2012. Viewed on 6th May, 2012 <http://trade.ec.europa.eu/
doclib/docs/2006/september/tradoc_113366.pdf>

Recent Developments
2011/12 was the beginning of China’s 12th Five-

Year Plan. Reflecting the government’s desire to 
push for a greener and low-carbon economy, the 
following developments have been reported since the 
publication of our last Position Paper: 

•  Energy saving: the 12th Five-Year Plan for energy 
saving and local pollution reduction was published 
by the State Council in September 2011. This plan 
deconstructed the national target of 16% energy-
intensity reduction into provincial ones for governors 
to deliver, along with targets for local pollutants’ 
reductions.

•  Top-10,000 companies’ energy-saving campaign: in 
December 2011, 12 Chinese ministries/commissions 
jointly issued the “Implementation Plan for Energy 
Saving and Carbon Reduction by 10,000 Companies”. 
The Plan involves companies with annual energy 
consumption of 10,000 tonnes of coal equivalent 
or above, or companies in the service sector each 
consuming 5 thousand tonnes of coal equivalent 
(ktce) or above per year, or transportation companies 
with 600 or more buses or trucks. Each of those 
companies will be given a specific energy saving 
target for the next five years and take concrete list of 
actions.
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•  Carbon tax and emission trading pilots: in January 
2012, the State Council issued the country’s “12th 
Five-Year Plan for Green House Gas Emission 
Control”, which distributed the national carbon 
intensity reduction target into provincial ones for 
local governors to deliver. At the same time, the 
National Development and Reform Commission 
(NDRC) issued a circular to the development reform 
commissions (DRC) of five cities (Beijing, Tianjin, 
Shanghai, Chongqing, Shenzhen) and two provinces 
(Guangdong and Hubei), formally instructing them to 
start piloting on carbon emission trade.

•  Resource tax reform: in September 2011, China’s 
State Council amended the “Interim Regulations on 
Resource Tax”. The amendment changed the base 
level for oil and gas resource taxes from physical 
production to sales revenue and set a tax range of 
5-10%. At the same time, the two sets of regulations 
governing foreign cooperation for onshore and 
offshore oil and gas exploration were also amended 
to replace royalty by resource tax.

•  Gas pricing reform: in December 2011, NDRC 
announced China’s plan for a new gas pricing regime 
and started the pilot trials in Guangdong and Guangxi 
provinces. For domestic onshore pipeline gas and 
imported pipeline gas, traditional cost-plus pricing is 
replaced by a new regime based on net-back value 
of natural gas against alternative fuels. Shanghai is 
chosen as the hub, or reference point, for calculating 
the net-back value of gas, from where wellhead price 
(for domestic onshore pipeline gas) and China border 
price (for imported pipeline gas) is net-backed and the 
gate price is derived for each province. Based on the 
two pilots, the new pricing regime will be promoted 
across the country.

•  Coal-bed methane (CBM) 12th Five-Year Plan: in 
January 2012, the National Energy Administration 
(NEA) released the country’s 12th Five-Year Plan for 
CBM. The plan calls for CBM (including coal-mine 
mouth methane (CMM)) output to reach 30 billion 
cubic metres per annum (bcma) (with 16 bcma for 
above-ground CBM production and 14 bcma CMM 
collection). This will be significantly higher than the 
2010 level of 1.5 bcm of CBM and 7.5 bcm of coal 
mine mouth methane by 2015.

•  Shale gas 12th Five-Year Plan: at the end of 2011, 
the State Council approved the Ministry of Land and 
Resources (MLR's) request to make shale gas an 
independent natural resource under the Chinese soil. 
In March 2012, the NEA published the country's 12th 

Five-Year Plan for Shale Gas Development. The Five-
Year Plan, which was jointly signed off by the NDRC, 
MLR and Ministry of Finance (MoF), calls for shale 
gas output to reach 6.5 bcma by 2015 and 60-100 
bcma by 2020. In May 2012, the MLR announced 
that it will allow private Chinese companies to bid 
in the next auction due later this year for shale gas 
exploration areas, however, foreign companies will 
remain excluded from direct participation.

•  Energy Research and Development:  In February 
2012, the NEA released the 12th Five-Year Plan for 
Energy Science and Technology (2011-2015), with 
prospect to 2020. The plan calls for the country’s 
research and development programs to accelerate 
the transformation of China’s energy development 
pattern, with emphasis on indigenous innovation, 
efficiency improvement and renewable energy 
development. 

At the writing of this Position Paper, the 12th Five-
Year Plan for energy sector as a whole, and those 
specific sub-sector Five Year Plan's have still not been 
published.

The Working Group noted these developments and has 
the following general concerns:
•  Energy saving: while the energy-saving initiatives are 

ambitious and commendable, the excessive reliance 
on administrative measures for their delivery has 
caused disruption to business lives such as power 
cuts. What is badly needed is the deployment of 
more market-based tools to create a viable energy 
conservation industry with sound business models.

•  Nuclear: following Japan’s Fukushima-Daichi nuclear 
accident last year and after a period of safety 
inspection and intense debate, China has decided 
to continue its ambitious nuclear program. However, 
unfair att i tude regarding European expert ise 
versus local Chinese companies continues to exist. 
As it takes a long time to develop local capabilities 
in the area of nuclear safety, this anti-foreign attitude 
could potentially undermine the ability of European 
companies to bring safety culture and processes in 
the nuclear industry to China. 

•  Unconventional gas: both plans for CBM and shale 
gas have set very ambitious production targets. 
Achieving those targets requires s igni f icant 
improvement in above-ground conditions, particularly 
conditions for private and foreign companies’ access 
to mineral rights and to gas pipeline infrastructure. 
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•  Gas pricing reform: while the change from cost-plus 
pricing towards a new approach based on the net-
back value of gas is welcome, particular attention 
needs to be paid to the affordability of natural gas for 
end-users, particularly in sectors where alternative 
fuels such as coal are cheaper. Regulation of 
provincial pipeline companies (inter alia third party 
access to key infrastructures) also needs particular 
care to avoid local monopolies adding more cost to 
end-users. 

These and other concerns are developed in more 
details in the following sections, and recommendations 
are formulated based on European companies’ interest  
that is consistent with China’s national interest.

Key Recommendations
1. Attract Foreign and Private Investment in 

Unconventional Gas Production, Regulate 
Provincial Pipeline Companies, Reform 
the Gas Utilisation Policy, and Revise the 
Natural Gas Pricing Method.

Concern
The ambitious CBM and shale gas targets set for 2015 will 
be difficult to achieve without a clear regulatory framework 
for fair competition and collaboration between National 
Oil Companies (NOC) and private companies in terms of 
access to mineral rights and pipeline infrastructure. 

Provincial pipeline companies add a new and unnecessary 
layer between gas suppliers and consumers, adding 
additional costs, and undermining opportunities for third 
party access. 

At the same time the absence of third-party access to 
and/or proper information on key infrastructures (main 
pipelines/underground gas storages) leads to alternative 
investments in new infrastructures (e.g. small liquefied 
natural gas (LNG) chains) that do not always represent 
the best way of gas distribution in a given region, even 
if they introduce fluidity in the market. 

The 2007 natural gas utilisation policy is out of date and 
needs significant revision to reflect today’s gas market 
realities.

In China, the domestic natural gas transaction is 
priced based on the gas volume, not the heating value, 

which brings two main problems to the market. 1) The 
increasing weight of imported pipeline gas and LNG 
in China’s NG mixture leads to the difficulty of NG 
exchange among different sources; 2) More dispute 
between the NG end user and the supplier on the NG 
quality, particularly in the heating value, will be raised 
due to more different gas sources (such as imported 
pipeline NG, LNG, CBM and shale gas) in the pipelines. 

It has been 12 years since the national gas standard 
(GB17820-1999) was issued and has yet to be 
amended. The definitions in the standard are outdated 
and too loose, which cannot meet the increasing 
and diversified requirements of today’s industrial 
development.

Assessment
1. Foreign and Private Access to Unconventional Gas 

    Resources 

The Chinese government traditionally relies on national 
oil companies for domestic onshore and offshore oil and 
gas exploration and production, with strict state control. 
However, the experience with CBM has shown that 
state monopoly that gave the international co-operation 
licence only to China United CBM Co. hinders the 
inflow of international technology and expertise, slowing 
significantly Chinese CBM production.

China’s ambitious CBM and shale gas production 
targets will only be met if Chinese companies, both 
state-owned and private, are joined by qualified foreign 
companies with the right level of expertise and know-
how. 

The experience in the United States for unconventional 
gas or in Brazil for ultra-deep offshore clearly show the 
benefit of competition and of bringing in the best players 
in the market to stimulate innovation and ensure a fast 
and efficient development of resources.

2. Regulation of Provincial Pipeline Companies
Reforming natural gas pricing from a “cost plus” to a 
”netback” approach should enable much better resource 
allocation, stimulate gas (including unconventional) 
production and help achieve the ambitious gas market 
target in the 12th Five Year Plan.    

However, the “one province, one price” approach 
may encourage more provinces to establish local 
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pipeline companies to take gas from the provincial gate 
from suppliers and deliver it to local gas distribution 
companies. This would create an additional level of 
unregulated and expensive provincial monopolies, 
which will add cost for end-users and slow gas market 
development. It will also cause difficulties for nationwide 
third party access to key gas infrastructure in the future.    

3. Natural Gas Utilisation Policy 
China published a natural gas utilisation policy in 2007 
that classified gas use in four different categories, gave 
priority to urban gas reticulation and restricted gas 
use in power generation. This policy was set when the 
gas market was constrained by supply. As more gas 
supply is made available through increased domestic 
production and imports, this policy needs significant 
revision. In particular, it needs to promote gas use in 
power generation, where gas can play a key role in 
meeting peak demand (particularly near urban centres), 
ensuring back up for intermittent renewables and 
providing combined generation of heat and power. It 
also needs to encourage replacing gas for oil products 
in the transportation sector.  

4. Natural Gas Pricing Method
Since the inception of the gas industry in China, gas 
transactions have been priced on volume. This volume-
based method is easy to operate when the gas industry 
structure is very simple, but the Chinese market 
conditions have substantially changed, requiring a new 
pricing method to overcome the following problems 
faced by industry players: 
•  The domestic gas supplier purchases imported gas 

based on heating value but sells it in volume. The 
costs and sales amount cannot always be matched, 
resulting in a margin that is difficult to control. 

•  It is difficult to interchange NG from different sources, 
as they are priced by different approaches, which will 
set barriers for establishing regional and national NG 
network.

•  Unconventional gases have lower heating value 
compared to the conventional NG. The overall gas 
quality may decrease when more of those gases 
are injected into the pipelines, which will affect the 
end users. Eventually, the dispute and complaint on 
gas quality will increase due to the increasing and 
diversified requirements from NG industrial users. 

5. Natural Gas Standard
Issued in 1999 and effective from 2000, the national 
natural gas standard “GB (17820—1999)” has been 
used for over 12 years, but is out of date and cannot 
cater for today’s needs. The main issues of the said NG 
standard include: 
•  No definition for the components of the NG;
•  The heating value scope of NG is too big, which 

affects the exchange of gases from different sources 
and areas;

•  It is difficult to realise the regional or national pipeline 
connections;

•  It cannot meet the increasing and diversif ied 
requirements of today’s NG users. 

Recommendation
•  Ensure fair access for private and foreign firms to gas 

blocks, particularly unconventional gases. 
•  Allow Chinese state-owned or private companies to 

freely engage international partners without the need 
for international cooperation licences.

•  Promulgate strict regulations on the operations and 
tariffs of provincial pipeline companies to ensure 
uniformity at the state level. 

•  Amend the natural gas utilisation policy to reflect 
the benefits of gas against alternative fuels and 
encourage its use in all sectors. 

•  Promote the development of third-party access to 
key infrastructures (pipelines, storages and LNG 
receiving terminals) and the visibility on the capacities 
of such infrastructures in order to maximise the gas 
allocation efficiency and avoid the duplication of basic 
infrastructure.

•  Change the natural gas pricing method from a volume-
based approach to a heating value-based approach. 
Ensure in parallel that final gas price also contains a 
component reflecting the needed investment cost for 
developing underground storages, and ensuring the 
peak/off-peak balance.

•  Revise the national gas standards to suit today’s 
industrial needs. 

2. Provide Clear and Stable Policy Conditions 
    for Coal Conversion Projects.

Concern
Without a clear and stable government policy on coal 
conversion projects, European investors are spending 
significant time and resources with very little guarantee 
of success.
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Assessment
Converting coal into value-added products is an 
important part of China’s energy strategy, as it 
reduces oil imports, makes use of domestic resources 
(particularly low quality and high sulfur coal), and 
adds more economic value to coal. However, both the 
technological challenge and the need for advanced 
environmentally-friendly scope result in a lengthy and 
capital intensive preparation for such projects. 

The two to three-year preparation period for an official 
application to be submitted to the relevant regulators 
requires substantial investment in time and human 
resources.

The Chinese policies on coal conversion encompass 
very stringent measures on energy, coal and water 
consumption, as well as NOx and SOx emissions. 
However, as China strives to reduce the environmental 
footprint of major industrial projects, those regulations 
keep changing and results in moving goalposts for 
acceptance criteria and priorities. 

Cyclical policy changes, characterised by occasional 
encouragements, bans or advocacy for limited pilot 
projects, make it very difficult for project sponsors to 
fully understand the government policies regarding 
conditions under which a coal conversion project will be 
allowed.

It is worth noting that so far only around 4% of all 
projects submitted for approval by the NDRC, have 
been actually approved.

In addition to policy uncertainties, feedstock pricing 
and specifications are difficult to obtain in time for 
integration into a feasibility study, as coal reserves can 
be allocated to investors only once downstream project 
has been approved. 

Equally disruptive, environmental laws and regulations 
are released on short notice and such sudden changes 
render project planning more complicated, both 
technically and financially.

To alleviate the detrimental effect of these changes 
on a project feasibility study, it could be helpful if the 
government allows a project sponsor to integrate the 

prevailing policies and standards at the time of approval 
request and exempt it from applying the subsequent 
versions. 

Recommendation
•  Publish a clear set of conditions under which a coal 

conversion project can be approved by the NDRC 
and other relevant officials.

•  Establish sustainable environmental protection and 
resource-saving criteria which would be applicable to 
all coal conversion projects.

•  Allow access to coal data during the feasibility stage 
of the downstream project in order to provide accurate 
simulation of material balance and appropriate cost 
estimate.

•  Allow project feasibility studies to be based on the 
prevailing regulations at the time of approval request.

3. Fully Open the Oil Product Import and 
Wholesale Markets

Concern
An open and competitive market contributes to China’s 
energy security. Despite this, and China’s WTO 
commitment to open the oil products market to foreign 
firms, regulations governing the issuance of import and 
wholesale licences do not constitute a move towards an 
open and competitive market. A lack of transparency in 
the awarding of import licences and the restrictions on 
legal entities qualifying for oil product depot ownership 
make it difficult for FIEs to become effective players in 
this sector. 

Assessment 
Regulation 1999 (No.38) of the State Council gave two 
major Chinese oil companies a de facto duopolistic 
position over the import and wholesale of oil products. 
According to the regulation, other refiners were forced 
to sell their production solely to these two companies. 
Consequently, all retailers were compelled to source 
their supplies from the same two companies that are 
also their main competitors. 

The December 2006 regulation2 defining the conditions 
to obtain a wholesale licence gave foreign firms 
access to the wholesale market, but did not cancel 
the provisions of Regulation No. 38. This ambiguity 
translates into the de facto control of the wholesale 

2  "Administrative Measures on Refined Oil Products Market”,  Ministry of Commerce, 4 
December 2006.
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market by the two major oil companies.
The opening of the oil products import process, 
including the allocation of import quotas to non-state-
owned enterprises, remains unclear, particularly on 
its structure and qualification process. This casts 
serious doubts over the ability of FIEs to qualify as 
possible importers. 

The December 2006 regulation for obtaining a wholesale 
licence poses practical difficulties for FIEs. While some of 
the criteria, such as ownership of a refinery or an import 
licence are purely irrelevant for FIEs, others remain 
extremely restrictive. 
 
As China gradually opens up the oil import and 
wholesale market, and more licences are granted to 
non-national oil company players, it will be to Chinese 
consumers’ benefit to have more diversified sources of 
oil product supply from international energy companies.

Recommendation
• Abolish Regulation No. 38, and other obsolete 

regulations in order to render conditions of the 
December 2006 regulation applicable.

• Improve conditions to allow FIEs qualification for oil 
product import licenses and to benefit from import 
quotas. 

• Adapt the existing oil product wholesale licensing 
system to enable international oil companies to 
qualify for such licences.

4. Create Clear and Transparent Conditions 
for Viable Business Models for Energy 
Saving and Energy Efficiency, and Avoid 
Disruptive Measures to Reach the Targets. 

Concern
While the Chinese government’s programmes for 
energy saving and efficiency are commendable, 
the excessive reliance on administrative command 
and control measures cause disruption of business 
and industrial activities. For energy saving and 
environmental protection to really become the first of 
the seven emerging strategic industries in China, it 
needs to be commercially viable.

Assessment
As the central government gives each province an 
energy saving/efficiency target and makes the provincial 
governor accountable for its delivery, and the provincial 

government further cascades down to lower levels of 
the administration, the weakest part of the commanding 
chain has no choice but to resort on drastic measures 
of cutting energy supply to meet the target. This was 
experienced during the second half of 2010, the end of 
the 11th Five-Year Plan.

This command and control has reached its limits and is 
not sustainable. Energy efficiency improvement cannot 
be achieved administratively, and lower-level governors 
cannot continue to receive targets without being given 
tools for delivery.

Furthermore, as China will self-impose a total energy 
consumption target at the national level and deconstruct 
this into provincial quotas, it will be difficult for foreign 
businesses to invest in new energy-consuming projects 
in provinces with a limited energy consumption quota.

The most effective way to sustain energy-saving 
activities is to deploy market-based mechanism, sound 
and new business models, along with price, tax and 
other financial incentives that will make energy saving, 
particularly in the industrial sector, a viable business to 
pursue.

Recommendation
• Establish a market-based system that provides 

sufficient incentives for energy saving to become a 
viable business.

• Raise awareness for energy saving and energy 
efficiency among business leaders and policy makers.

• Ensure fair access of specialised European energy 
conservation and management companies to the 
Chinese market, to bring their technologies, know-
how and experiences.

5. Ensure Safe and Successful Implementation 
    of the Chinese Nuclear Programme

Concern
Achieving China’s ambitious nuclear power programme 
requires rapid development of technical and human 
resources, the adherence to International Atomic 
Energy Agency (IAEA) best practices, and the utilisation 
of international experience. Events that took place last 
year in Fukushima, Japan have further strengthened the 
absolute necessity of uncompromising safety in nuclear 
operations.
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Section Three: Trade in Goods

Assessment
Today, China has 15 nuclear reactors in operation for 
an installed capacity of around 12.5 GW. In order to 
achieve the 4% target by 2020, a nuclear production 
capacity of up to ~80 GW would be required depending 
on the projections of total installed electricity capacity. 
This requires the mobilisation of a tremendous amount 
of industrial resources and the implementation of a 
large number of projects in parallel.

Although China has several decades of research and 
development experience and has operated commercial 
nuclear installations for almost 20 years, it still lacks 
construction experience for large-scale nuclear reactors. 
However, one important characteristic of the Chinese 
nuclear programme today is its very large size, but its 
execution relies almost entirely "local", that is, by and 
under the responsibility of Chinese companies. These 
two characteristics place a significant burden on all 
Chinese nuclear players (power companies, engineering 
companies, suppliers as well as supervisory bodies). 
These players face the important challenge of having 
to mobilise large amounts of human and financial 
resources within a short period of time. Whereas 
developing the critical know-how needed for safe 
nuclear construction activities, such as a strong and 
deeply-rooted safety culture and discipline all along 
the supply chain, is a process that need time and 
progressive maturation.

While reacting quickly and appropriately to the events 
that took place recently in Fukushima accident, Chinese 
regulators faced the formidable task of establishing an 
increasingly sophisticated set of nuclear safety rules 
while not jeopardising their target in terms of future 
installed nuclear capacity. Key issues under discussion 
are whether the Chinese nuclear programme should 
be slowed down, and if so, by how much, and whether 
construction of additional second-generation nuclear 
power plants should be launched or not. 

Through its experience of design and construction of 
third-generation nuclear power plants, the European 
nuclear industry believes that it could contribute even 
more positively to Chinese nuclear programme if it were 
to be more deeply involved than it is presently.

Recommendation
• Promulgate the long awaited Atomic Energy Law with 

internationally accepted principles regarding Nuclear 
Third Party Liability.

• Strengthen the power of the Chinese National 
Nuclear Safety Authority (NNSA) and of its supporting 
entity Nuclear Safety Centre (NSC), in terms of 
administrative independence, technical expertise and 
human resources. 

• Promote exchanges between the Chinese National 
Nuclear Safety Authority and major European nuclear 
safety regulators in order to take full benefit of the 
lessons from the Fukushima events.

• Leverage the experience and knowledge of the 
European nuclear industry through long-term and win-
win partnerships by supporting the establishment of 
joint ventures (in the fields of nuclear plant operations, 
engineer ing and design,  heavy components 
manufacturing as well as for manufacturing activities 
of small-medium size enterprises). 

• Ensure that the Chinese Nuclear Safety Authority 
qualification criteria for joint ventures established in 
China recognise the Europe-based experience of 
European companies (and not only the one of the 
joint ventures established in China).

Abbreviations
bcma Billion Cubic Metres per Annum
CBM Coal-bed methane 
CMM Coal-Mine Mouth Methane
DRC Development Reform Commissions
FIE Foreign Invested Enterprise
IAEA International Atomic Energy Agency
ktce thousand tonnes of coal equivalent 
LNG Liquefied Natural Gas 
MIIT  Ministry of Industry and Information Technology 
MLR  Ministry of Land and Resources
MOF Ministry of Finance 
NDRC National Development and Reform    
 Commission
NEA National Energy Administration 
NNSA National Nuclear Safety Authority 
NOC National Oil Companies 
NSC Nuclear Safety Centre 
SASAC State Asset Supervision and Administration   
 Commission 
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Key Recommendations
1. Simplify Pre-Market Review Processes (SFDA, AQSIQ, SC)

1.1 Standardisation
•  Build on and refer to the GHTF guidance document on “Essential Principles of Safety and 

Performance of Medical Devices”, the “Role of Standards in the Assessment of Medical Devices” 
and the “Principles of Conformity Assessment” as the basis for regulatory requirements of medical 
devices.

•   Establish a project to transfer a batch of international standards into GB/YY Standards as a priority in 
the next one to three years, for instance the IEC 60601-1 3rd edition, including its related particular 
and collateral standards. At the same time consider a reasonable transition period and cancelling 
the national standards in conflict with the international standards. The Working Group welcomes this 
project and will gladly offer support if requested.

•  Allow flexibility in the current system by accepting evidence of compliance to latest editions of 
international standards as the basis of demonstrating the safety and efficiency of products, instead 
of requiring compliance to the current Chinese standard which refer to already superseded edition of 
international standards.

•   Strengthen China’s communication with and participation in international standards organisations, 
especially IEC and ISO, and accept standard guidance issued by ISO and IEC as the authoritative 
technical interpretation.

•   Harmonise medical device standard requirements among different government institutions (SFDA, 
AQSIQ), testing and inspection centres and eliminate the deviation among different standards (GB, 
YY, JJG).

•  Establish a standard publicity system (such as an official website) and define the standard 
requirements for different kinds of products so as to standardize the products of the same kind and 
also to avoid maladies such as delay in approval process due to human factors during the review 
and approval process. 

•   Accept or partially accept of the EMC report issued by ISO 17025 certified testing labs, in order 
to avoid duplicated testing and to avoid increasing industry burden in form of duplicated testing 
samples/shipment/testing fees.

1.2 Clinical Trials 
•   Adjust Chinese classification of medical devices in accordance with the risk-based reclassification 

or the guiding opinions of Global Harmonization Task Force (GHTF) and follow the classification 
principles of GHTF, exempt Class II medical devices and In Vitro Diagnostic products (IVD) from 
clinical trials, and list Class III medical devices which have been put in clinical use for years and 
have no serious adverse effect into the Catalogue of Class III Medical Devices which are Exempted 
from Clinical Trials, and issue and adjust the said catalogue in a timely manner based on product 
maturity and technological improvement. 

•   Accept the foreign clinical data expressly, when no evidence shows that the racical differences of 
targeted groups will affect the effectiveness and safety of medical devices, it should expressly accept 
the foreign clinical data.

Healthcare Equipment Working Group 



Healthcare Equipment Working Group 

Section Three: Trade in Goods

161

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

•   Establish a communication mechanism for communicating with reviewers in advance and grant 
approvals to clinical trial solutions for products requiring clinical trials so that companies can conduct 
the clinical trials in accordance with the approved solutions to avoid damage to patients and waste 
of resources caused by unreasonable design. 

•   Work out the guiding principles for the design of solutions (including the requirements for number of 
cases) as detailed as possible, providing reference to applicants in light of legislation. 

•   Define and classify high-risk products with obvious racial differences, and specify the clinical trial 
requirements instead of requiring clinical trials (e.g. existing products entering the Chinese market 
can be exempted from clinical trials). 

1.3 Classification
•   Follow the four class rules-based classification scheme recommended by GHTF to ensure 

predictability for manufacturers and reviewers.
•   Adopt a risk-based approach to classification, specify regulatory control proportional to the level of 

risk and adjust medical device risk classifications accordingly
•   Establish a procedure to update classification catalogues regularly, so that industry can formally 

apply for product re-classification by providing technical and scientific supporting documents.

1.4 Global Harmonised Medical Device Nomenclature (GMDN)
•  Support SFDA to continue the GMDN database research and translation work, complete the 

translation of GMDN into Chinese within this year through the internal assignment of work of the 
drug regulatory system and administrative cooperation. 

•   Promote the new Chinese harmonised medical device nomenclature work through GMDN technical 
training, and determine whether and when to start using GMDN. 

1.5 Combination Products
•   Establish a database for classification-based regulation of combination products, and publish the 

catalogue of explicitly classified combination products on SFDA’s website. 
•   Clarify the definitions of combination products and co-packaged drug-device products, technical 

requirements and application procedures; 
•   Establish a dedicated combination product review department by examination and review authorities 

to avoid the fact that products cannot be approved in a timely manner due to the review procedures 
of the Centre for Drug Evaluation and the Centre for Medical Device Evaluation. 

•   For the classification and evaluation of combination products that have not been put on the market in 
China, SFDA to engage qualified third-party institutions or related departments (e. g the Department 
of International Cooperation or its office) to jointly regulate the products with the Department of 
Medical Devices and the Department of Drug Registration, specify their duties and the evaluation 
requirements. If necessary, organize the stakeholders (such as experts, doctors, enterprises, etc.) 
to provide technical guidance and support for the regulation of combination products in the form of 
experts’ meeting. 

•   Cancel the requirement that a drug component in a combination product must be approved before  
being put on the market. This requirement may restrict the development of combination products, 
postpone and even prevent the application for registration of innovative technologies, and contrary to 
the intention to encourage innovation and simplify the process, finally resulting in that many Chinese 
patients cannot benefit from the state-of-the-art medical treatment technologies in a timely manner. 
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2. Develop a Comprehensive Post-Market Surveillance (PMS) Regulatory Framework
•   Provide more PMS staff trainings to ensure the consistency of regulatory standards and try to avoid 

the deviation in understanding of local food and drug administration due to the lack of regulatory 
experience and training which has result in the existence of different regulatory standards in different 
regions of the country. 

•   Attach more importance to the post-market data (for example, whether there is any serious adverse 
effect or whether any product recall is performed due to design defects) as important evidence 
of product safety and effectiveness, providing basis for exemption from the type test and even 
unnecessary technical trials required when applying for re-registration. 

•   Adopt GHTF UDI guidelines issued in September 2011, and formulate the regulatory principles and 
guidelines for implementation in respect of the traceability of medical devices in China gradually. 

•   Define the regulatory dimension, and establish a case publicity platform and answer questions 
raised by enterprises. 

3. Standardise All Provincial Centralised Exercise
•   Implement centralized procurement of high-value consumables led by government and using 

provinces (district and city) as a unit. Expressly prohibit medical institutions from holding other 
bidding to ensure an effective and sustainable market competition. 

•   Define the standards for product classification and for comprehensive evaluation. Add new products 
to the catalogue for 1-2 times during the procurement period; 

•   Avoid using cost-based price intervention measures, especially those having bias on imported 
products. 

•   Recognise the difference between drugs and medical devices. Adopt the medical-value-based 
method, adhere to the fair market competition principle and allow the prices to reflect the technology 
value, total investment, training cost and technical service cost incurred during the usable life. 

•   Introduce the concept of health economics in considering the overall medical expenses. For 
innovative or high-quality products, they can promote the whole system to save cost (such as, reduce 
the occurrence of complications, side-effects, repeated operation, hospitalization and the quantity of 
drugs required) from a long run although the expenses may be higher at the beginning. The adoption 
of heath economics data will play a positive role in making decisions to optimize the procurement. 

•   Issue comprehensive guidelines to standardize the bidding and allow the procurement by bidding to 
be in order and systematic 

•   Encourage the MOH to guide local bidding organizations to promote best practices in aspects of 
bidding policies and procedures and regulate them. 

•   Ensure the transparency and non-discrimination of all pricing and bidding procedures, i. e. do not 
differential treatment due to the country of origin

•   Establish a uniform regulatory body to accept bidding issues from different places, and establish a 
nationwide platform for exchanging academic information, experience and policies. 

4. Medical Insurance Payment Suitable for Medical Treatment and Market Access 
Mechanism of Medical Device 
•   Establish a comprehensive medical insurance access system and procedures for diagnosis and 

therapy technologies and medical devices. Incorporate proper diagnosis and therapy technologies 
and medical devices into the scope of medical insurance payment using  health technical evaluation 
methods (which means in principle, to evaluate the medical value of such technologies and medical 
devices on the full diagnosis and therapy process);

: The red flags denote key recommendations perceived to be clearly market access related
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•  Use the medical information technologies and the well-developed health-economics evaluation 
approach for the medical insurance payment for the diagnosis and therapy of chronic diseases to 
monitor and evaluate the overall benefits of some prevention and recovery measures. Use some 
pilot places to evaluate the possible implementation methods and monitoring regime. Speed up the 
frequency of updating the catalogue of disbursement items so as to use the new technologies and 
new approaches to enhance people’s health and monitor the overall expenses as soon as possible. 

•   Encourage industry and other stakeholders to participate in the medical insurance payment system 
reform (be it the possible short term case-payment system or the long term DRG-PPS) and strengthen 
the principle of putting efficacy first and adopting reasonable price. 

•   Establish a communication platform for the industry, medical service providers and decision makers, 
and provide the clinical value of new proper technologies and medical devices on a regular basis so 
as to promote the use of new technologies and devices. 

•   Engage industry in drafting any changes to the medical payment system, be it the possible short term 
case-payment system or the long term DRG-PPS, and avoid ruling out the use of medical technology.

5. Draw on International Expertise and Resources to Assist in Implementing the 
“35212” National Strategy for eHealth in the 12th Five-Year Plan.  
•   Specify the priority to adopt harmonised interoperability standards (such as DICOM, HL7, IHE, etc.) 

in the scope for the implementation of the “35212” strategy and formulate a plan to convert the 
international standards into Chinese standards

•   Convene experts from related industries to design and formulate the overal standardization plan at the 
national-level based on prior research on the international standards and the domestic demands. The 
top-level design at the national level shall play a leading and guiding role in principle, not to restrict 
detail structure, mode and technical solution.

•   Establish standardization projects and convene experts in an open and transparent manner, to ensure 
the full participation of all interested parties, including hospitals and manufacturers. Especially in cases 
that require unique Chinese standards in accordance with the features of China’s current healthcare 
informatisation development-level.

•   Support standardization activities (e.g. HL7 China) self-initiated by hospitals and enterprises to keep 
up-to-date with international ones; Establish plans to incorporate these standards into the national 
system; Develop effective measures and incentive policies to promote hospitals and manufacturers to 
implement interoperability standards. 

•   Specify and publish at the national-level the scope of utilisation for funds granted by the central 
government to local governments and hospitals. Issue the technical requirements for usage of funds 
in the form of technical specifications (including the application requirements of the interoperability 
standards); Use these documents as the guiding requirements for local governments and hospitals 
during the bidding process. Conduct the drafting of technical specifications in an open and transparent 
manner to ensure the full participation of all interested parties, including hospitals and manufacturers. 

•   Specify the approbation and recommendation requirements for HIT project bidding at the national-level 
to avoid the improper adoption of common software qualifications and IT security requirements during 
the bidding process; Design scientific guiding specifications particular for HIT market approbation to 
promote fair and transparent market environment for the benefit of healthy competition and industrial 
upgrading. Conduct the drafting of technical specifications in an open and transparent manner to 
ensure the full participation of all interested parties.

•   Cooperate with industry associations, to establish information exchange platforms and make full use 
of resources from leading hospitals and HIT manufacturers to train multi-skill professionals in HIT 
industry, while at the same time introducing and promoting interoperability standards.



Healthcare Equipment Working Group 

Se
ct

io
n 

Th
re

e:
 Tr

ad
e i

n 
Go

od
s

164

6. Introduce Remanufactured Large Medical Imaging Equipment and Regulate 
the Market
•   Build and strengthen public awareness and understanding of the main differences between safe and 

effective remanufactured medical imaging equipment, versus second-hand equipment of unknown 
quality.

•   Form a taskforce across multi-Ministries (MoH, SFDA, MIIT, MOFCOM, AQSIQ and other 
relevant authorities) to initiate overall review, investigation and evaluation towards the policy of 
remanufactured medical equipment.

•   Establish a pilot program for remanufactured equipment, such as CT, so as to investigate the 
benefits of good OEM remanufacturing including safety, energy saving and resource utilisation.

•   Amend current regulations to clearly cover and allow either New Manufactured or Remanufactured 
products, recognizing that both processes must meet the same final product standards for a 
given product. By defining that a product must meet the same requirements, whether it was a 
new manufactured device or a remanufactured device enables all existing regulations to be used 
effectively and is aligned with other similar global regulations such as from the EU, US, Japan and 
South Korea.

Introduction to the Working Group
The European Chamber Healthcare Equipment Working 
Group consists of more than 55 member companies 
delivering indispensable life-saving and disability-
reducing diagnostic and therapeutic technologies. The 
Working Group members maintain this commitment by 
investing in modern Chinese research and production 
facilities as well as in the education of Chinese doctors 
and healthcare professionals. To enhance international 
cooperation, the Working Group has established contacts 
with the major medical technology industry associations 
based in Europe, COCIR and Eucomed since 2007.

The Working Group firmly believes that two other 
factors are crucial in furthering the goal of promoting 
safety, increasing efficiency, and reducing costs of 
healthcare services. First and foremost is the need for 
a transparent and predictable regulatory environment 
that has international credibility. The second factor is 
harmonisation of regulations and standards for medical 
devices with those of major trading partners. Ensuring 
that market forces determine prices would also increase 
efficiency and reduce costs.

The Working Group wishes to further engage in a 
continuous and constructive dialogue with all relevant 
departments to develop the current unwieldy regulatory 
framework into one that is friendly to innovation. The 

group therefore strongly supported the second EU-
China Medical Device Expert Roundtable (MDER II) 
project and is committed to continuing this engagement 
in another series of Medical Device Expert Roundtables.

Recent Developments 
The Working Group acknowledges the continuous 
efforts made by government to increase communication 
with the industry over the past years in medical 
device supervision and administration. Most notable 
improvements include:
•   Increased regulatory transparency that has improved 

both mutual understanding between government and 
industry as well as regulatory compliance.

•   Increased attention to suggestions from industry that 
has produced beneficial results for patients, industry 
and officials.

•   Enhanced international cooperation, and continuously 
improved current medical device regulatory system 
based on harmonised standards and procedures

While still faced with many pressing issues, most 
notably the lengthy and burdensome registration 
process, the Working Group continues to promote the 
adoption of a comprehensive regulatory framework 
for medical devices in China that is geared towards 
international best practices as advocated by the Global 
Harmonisation Task Force (GHTF) and the Asian 

: The red flags denote key recommendations perceived to be clearly market access related
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Harmonization Working Party (AHWP) guidelines. The 
AHWP is a non-profit organization, consisting of medical 
device industry experts and regulatory authorities, 
with the common goal to study and recommend ways 
to harmonize medical device regulations in Asia and 
other regions, as well as to cooperate with the GHTF, 
APEC and other related organizations. The working 
group welcomes the establishment of the International 
Medical Device Regulators Forum (IMDRF) in February 
2011, which will continue the work of GHTF. In the 
overall perspective, an overhaul of current regulations 
is needed to establish a framework that incorporates 
key elements l ike essent ial  pr inciples, qual i ty 
management systems, product risk management, risk-
based classification rules, notified bodies/conformity 
assessment bodies and clinical evaluation. Members 
call upon regulators to implement this vision into the 
base regulation on the supervision and administration of 
medical devices, which is currently under revision and 
due for release.

The industry encourages the State Food and Drug 
Administration (SFDA) to seek for public opinion to 
collect advice from manufacturers and other experts 
when adjusting medical device related legislation, 
and welcomes the recent announcement by the State 
Council of the Notice on Department Draft Rules 
for Call For Comments through “China Legislative 
Information Network”, which foresees at least 30 days 
of consultation period and call for public comments on 
new issued regulations published on China Legislative 
Information Network. The Working Group looks 
forward to more exchanges with regulatory officials 
and kindly urges the SFDA to adopt more constructive 
recommendations from industry and to provide trainings 
to industry upon the issuance of regulations to ensure 
understanding and appropriate implementation.

The Working Group also welcomes the government’s 
movement towards greater private investment in the 
healthcare sector, as foreshadowed by the State 
Council’s Opinions on Private Investment in Healthcare. 
So have foreign-invested healthcare services and 
medical institution been removed from the “restricted” 
list in the 2011 Foreign Investment Catalogue. Lifting 
restrictions on shareholding percentage by foreign 
investors in these sectors and remove hurdles for foreign 
healthcare firms to offer in-home or institution based 
care at hospital or special clinics. Furthermore, in April 
2012, the Ministry of Health (MOH) published a draft 

version of the “Measures for the Administration of Sino-
foreign Equity and Cooperative Medical Institutions”, 
stipulating that foreign Joint Venture medical institutions 
are no longer required to provide advanced technology, 
equipment or management and service experience, as 
well as streamlining the approval process.

The industry is aligned with the Government’s objective 
on greatly improving affordability and accessibility of 
life-saving medical service in China, and appreciates 
the National Development and Reform Commission 
(NDRC) and some provincial governments’ open 
attitude when communicating with industry in the past 
years. The Working Group believes the government’s 
objective can only be achieved by adopting a value-
based approach to allow fair market competition to 
determine the price in payment and tendering systems.

Medical devices continue to be a target of administrative 
price controls. The Chinese government is concerned 
by rising medical expenditures, especially with the role 
of the State as the payer of medical services through 
the rapid development of social medical insurance. To 
cope with the increasing demand for medical services, 
enlarged coverage and improving reimbursement rates, 
NDRC and its provincial arms are chartered to control 
the prices of drugs and medical devices. However, 
adopting universal administrative control measures 
to restrict prices of certain kinds of medical devices 
based on a cost-plus approach inherited from the era 
of the planned economy is not in alignment with the 
development of a market economy in China. 

This approach promotes inefficiency, unfairness and 
suffocates innovation. It ignores value-based pricing and 
ignores the core difference between drugs and devices, 
e.g. the associated technical training, services and costs 
in applying the devices to patients by a wide range 
of surgical and procedural means. These costs are 
admittedly high and wide-ranging for different kinds of 
devices and required procedures. Any across-the-board 
measure that commoditises devices and underestimates 
the requirements of technical training and services and 
the costs involved would drive out physician and patient 
choice and stifle innovation. Similar price restriction 
mechanisms in tendering and in new payment systems 
would result in similar deficiencies.

The Working Group very much encourages reforms 
that build on the principles laid down in the China 
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Health Reform Plan, for example to “…promote the 
formation of orderly competition…raise the standard of 
care and quality…[and] satisfy the different demands 
in healthcare and medical treatment.”, welcomes 
measures supporting fair market competition and 
allowing pricing to reflect the technology value, overall 
investment, provision of training and lifetime technical 
services.

1. Simplify Pre-Market Review Processes 
(SFDA, AQSIQ, SC)

1.1 Standardisation

Concern 
China’s regulatory requirements for the safety and 
performance of medical devices rely on mandatory 
standards, many of which are not stringently linked to 
the intended use of the medical device or to dedicated 
risk management to ensure safe application. In 
addition, some of China’s national standards (GB) and 
medical industry standards (YY) differ from international 
standards. The most up-to-date international standards 
must wait an inordinate amount of time before adoption 
in China, and when they are adopted, they are 
sometimes altered for various reasons. Furthermore, 
discrepancies in the standards and tests in China’s own 
registration system create unreasonable hurdles for 
product registration and technology innovation.

Assessment 
GHTF promotes that essential requirements are 
fulfilled by all medical devices via the use of voluntary 
standards that facilitate fast adoption of state-of-the-art 
technologies. China, by implementing often the outdated 
editions of standards on a mandatory basis, allows much 
less flexibility. Manufacturers therefore have to comply 
with outdated Chinese requirements and are often not 
able to offer more state-of-the-art technology to Chinese 
healthcare providers and patients. In turn, this also 
hinders Chinese manufacturers from accessing some 
key markets like Europe and USA, as those markets 
require compliance to the latest editions of international 
standards. In fact, especially for new equipment 
and state-of-the-art technologies, not all safety and 
performance elements of medical equipment can be 
covered under the currently adapted Chinese standards.

China has expressed its intention to follow the 
international standardization work of the International 

Electrotechnical Commission (IEC) and International 
Organization for Standardization (ISO). However, in 
practice there seems to be no clear plan on how or 
when China will adopt these standards. Many standards 
in China, originating from superseded editions of 
international IEC or ISO standards, are still being used 
to test products that have been manufactured using a 
more recent edition of that international standard. 

It is commonplace that some standards have been 
promulgated and implemented in some parts of China, 
but that the official text has not yet become publicly 
available (either online or in copy sent to all regulatory 
bodies and manufacturers), as well as related medical 
device testing centres not having reached an agreement 
on the implementation of newly published product 
standards.

China will need a strong internationally-aligned 
standardisation framework and system if it wishes 
to develop its domestic medical technology industry, 
fosterinnovation and thus place Chinese manufacturers 
in a more competitive position in the global marketplace.

According to recent information, EMC standard (YY 
0505,idt. IEC 60601-1-2) will be enforced in China 
starting 2013. EMC is of high importance within safety 
standards. The enforcement of EMC standard in the 
EU/USA/Japan/Australia and other countries has been 
completed and is with plenty of experience. The working 
group hopes that the enforcement of EMC in China 
will be smooth without resulting in delay of pre-market 
approval and without increasing manufacturers cost in 
R&D or product testing. 

EMC standards have been implemented internationally 
for many years, where their enforcement relies on 
the test reports issued by ISO 17025 certified testing 
labs. EU notified bodies and US Food and Drug 
Administration (FDA) accept the test reports as EMC 
safety evidence for registration. These testing labs have 
much experience and have actively been involved in 
standardization work for EMC standard. China could 
make use of the available experience of these test labs. 
Also, the test reports issued by these testing labs are 
valuable to act as a supporting document to prove the 
EMC safety during pre-market approval process.
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Case Study 1: Delay in Standard Conversion
IEC 60601-1: The transition period for the second version 
of this standard has expired in most EU countries and 
the U.S in this year and the next year respectively, 
the third edition has now become mandatory in these 
markets. However, China has no specific timetable for 
conversion from second to third edition or specific plan 
for the conversion of particular and collateral standards 
yet. In 2007, a new version of the Chinese standard for 
general electrical safety GB9706.1:2007 came into effect, 
equivalent to the international standard IEC 60601-1 2nd 
edition. However, already two years earlier in 2005 the IEC 
adopted a new version of IEC 60601-1 3rd edition. This 
means for both Chinese and European companies that 
they have to deal with two sets of standards. Consequently, 
two distinctly different versions of one product have to be 
developed, one for China and one for Europe.

Recommendation
•   Build on and refer to the GHTF guidance document 

on “Essential Principles of Safety and Performance 
of Medical Devices”, the “Role of Standards in the 
Assessment of Medical Devices” and the “Principles 
of Conformity Assessment” as the basis for regulatory 
requirements of medical devices.

•   Establish a project to transfer a batch of international 
standards into GB/YY Standards as a priority in the 
next one to three years, for instance the IEC 60601-1 
3rd edition, including its related particular and collateral 
standards. At the same time consider a reasonable 
transition period and cancelling the national standards 
in conflict with the international standards. The Working 
Group welcomes this project and will gladly offer 
support if requested.

•   Allow flexibility in the current system by accepting 
evidence of compliance to latest editions of international 
standards as the basis of demonstrating the safety and 
efficiency of products, instead of requiring compliance 
to the current Chinese standard which refer to already 
superseded edition of international standards.

•   Strengthen China’s communication with and 
participation in international standards organisations, 
especially IEC and ISO, and accept standard 
guidance issued by ISO and IEC as the authoritative 
technical interpretation.

•   Harmonise medical device standard requirements 
among different government institutions (SFDA, 
AQSIQ), testing and inspection centres and eliminate 

the deviation among different standards (GB, YY, JJG).
•   Establish a standard publicity system (such as an 

official website) and define the standard requirements 
for different kinds of products so as to standardize the 
products of the same kind and also to avoid maladies 
such as delay in approval process due to human 
factors during the review and approval process. 

•   Accept or partially accept of the EMC report issued 
by ISO 17025 certified testing labs, in order to avoid 
duplicated testing and to avoid increasing industry 
burden in form of duplicated testing samples/
shipment/testing fees.

1.2 Clinical Trials 

Concern
Repeated clinical trials impose overall economic and 
administrative burden, postponing the marketing of 
medical devices with critical life-saving features, while 
not further enhancing the safety and effectiveness of 
medical devices. 

Assessment
The  Working Group appreciates that the Legislative 
Affairs Office of the State Council’s 2011 version of 
the Regulations for Supervision and Administration of 
Medical Devices (Revised Draft) (hereinafter referred 
to as “Regulations”) stipulates the standards for 
exemption of clinical trials, and is also pleased to see 
that SFDA issued the Notice concerning Printing and 
Distributing the Catalogue of Class II Medical Devices 
that are Exempted from Submitting Clinic Trial Data 
(Trial), November 2011, laying the foundation for the 
exemption of related products from clinic trials after the 
Regulations s officially issued. 

However, the revised Regulations for Supervision and 
Administration of Medical Devices (hereinafter referred 
to as “Regulations”) require that Classes II and Class 
III medical devices still subject to the clinical trials 
except those listed in the Catalogue of Class II Medical 
Devices exempted. High concern has been drawn by 
the industry to the increasing requirements and trend 
towards clinical trials in China. 

It is indisputable that it is a trend that medical devices 
are listed within a higher risk level in China, many 
products listed under lower risk levels within GHTF 
are often listed as Class II or Class III in China, which 
makes them subject to clinical trials in China. 
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Conducting repeated clinical trials on medical devices 
which have been on the market for years and reported 
without serious adverse effect does not enhance the 
safety and effectiveness of these devices, but increases 
the cost and required resources for marketing in China 
and impose heavy economic burdens on patients as 
well as the overall healthcare system. 

Many issues still exist which cannot be solved easily 
and explicitly defined or clarified in practice. For 
example, whether SFDA can accept overseas clinical 
trial data or not; whether a product needs to have the 
clinical trial and whether the design of clinical trials 
is reasonable; the lack of a formal communication 
channel between companies and reviewers to have a 
better understanding of the review requirements. These 
uncertainties prevent new technologies and products 
from serving Chinese patients and safeguard public 
health in a better and timely manner. 

Recommendation
•   Adjust Chinese classification of medical devices in 

accordance with the risk-based reclassification or the 
guiding opinions of Global Harmonization Task Force 
(GHTF) and follow the classification principles of GHTF, 
exempt Class II medical devices and In Vitro Diagnostic 
products (IVD) from clinical trials, and list Class III 
medical devices which have been put in clinical use 
for years and have no serious adverse effect into the 
Catalogue of Class III Medical Devices which are 
Exempted from Clinical Trials, and issue and adjust the 
said catalogue in a timely manner based on product 
maturity and technological improvement. 

•   Accept the foreign clinical data expressly, when 
no evidence shows that the racical differences of 
targeted groups will affect the effectiveness and 
safety of medical devices, it should expressly accept 
the foreign clinical data.  

•    Estab l ish  a  communicat ion mechanism for 
communicating with reviewers in advance and grant 
approvals to clinical trial solutions for products requiring 
clinical trials so that companies can conduct the clinical 
trials in accordance with the approved solutions to 
avoid damage to patients and waste of resources 
caused by unreasonable design. 

•   Work out the guiding principles for the design of 
solutions (including the requirements for number of 
cases) as detailed as possible, providing reference to 
applicants in light of legislation. 

•  Define and classify high-risk products with obvious 
racial differences, and specify the clinical trial 
requirements instead of requiring clinical trials (e.g. 
existing products entering the Chinese market can be 
exempted from clinical trials). 

1.3 Classification

Concern
Chinese officials have announced to implement rules, 
regulations and notices that are consistent with GHTF 
and AHWP guidance documents. However, China is 
much more stringent on classification than other major 
regulators. Manufacturers are thus challenged with 
deviating regulatory control of their products in China, 
without a sound scientific basis.

Evaluation institutions in China also implement different 
procedures and requirements for the same type of 
products. These discrepancies not only bring additional 
burden to manufacturers, but also significantly extend 
the amount of time needed by technical reviewers.

Assessment
The amount of registration documentation required to 
demonstrate the safety and effectiveness of medical 
devices depends on their classification based on the 
level of risk. Manufacturers of medical devices classified 
as having a higher level of risk are required to submit 
more detailed documentation.

Manufacturers are faced with a situation whereby 
different classif icat ion schemes exist global ly.  
Compared to the systems used in other major markets, 
or with recommendations from the GHTF and AHWP, it 
can be discerned that China uses a combination of rule-
based and catalogue-supported classification (Class I to 
III), but the catalogue does not have a comprehensive 
coverage of all medical devices, especially for new 
technology, whereas the GHTF and AHWP recommend 
a rule-based system (Class I to IV). The majority of 
countries and territories including the EU, Australia, 
Mercosur-countries and Canada have for decades 
adopted the rule-based system that allows for more 
flexibility and predictability and which considerably 
reduces the time to make new technology available to 
patients. The rules-based system also accommodates 
new technologies not foreseen at the time the ‘catalogue’ 
is developed
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Other than the Chinese market, no market classifies 
lower risk class devices and devices which have 
already existed in the global market for many years into 
high risk category. Owing to the higher classification 
and resulting increases in registration requirements, 
such as clinical studies (see 1.2 Clinical Trials), costs 
for medical device registration also rise. These costs 
will eventually burden the overall healthcare system. 
Moreover, these additional requirements result in little 
or no improvements for product safety or efficiency.

The most pertinent examples are for injection syringe 
and in-vitro diagnostic medical devices. In recent years, 
the SFDA has raised the classification of some special 
products into higher levels of risk, rather than aligning 
classification with global practices. Examples include 
but not limited to, needleless injection, infusion sets for 
gravity feed, tumour-related reagents, allergen, drug 
abuse and tumour markers that are all now Class III in 
China.

Case Study 2: Classification

In addition, technical evaluation institutions in China 
do not adopt consistent classification guidelines 
for the same types of products. Evaluation relies 
on reviewers ’ own subject ive judgments.  The 
limited knowledge of many reviewers often leads to 
inappropriate supplementary requirements. These 
cause great confusion to enterprises, particularly foreign 
manufacturers.

Recommendation
•   Follow the four class rules-based classification scheme 

recommended by GHTF to ensure predictability for 
manufacturers and reviewers.

•   Adopt a risk-based approach to classification, specify 
regulatory control proportional to the level of risk and 
adjust medical device risk classifications accordingly

•   Establish a procedure to update classification 
catalogues regularly, so that industry can formally 
apply for product re-classification by providing 
technical and scientific supporting documents.

1.4 Global Harmonised Medical Device Nomenclature 
      (GMDN)

Concern
Medical device nomenclature is an indispensable basic 
rule in the implementation process of management. 
However, as there is no harmonised nomenclature, the 
lack of effective means of information exchange in some 
key links after medical devices are put on the market 
such as handling adverse effect events has significantly 
affected the regulatory efficiency. 

Assessment
Global Medical Device Nomenclature (GMDN) is a 
medical device nomenclature database developed 
by the related countries in accordance with the 
requirements of ISO 15225 for medical device 
nomenclature and also the only most complete 
medical device nomenclature data set in the world, 
which complies with the requirements for global 
harmonization. 

The Working Group is pleased to see that China acts as 
chairman and vice-chairman of the Special Task Group 
of AHWP, completing the translation and conversion 
of more than 15.000 GMDN terms, greatly simplifying 
the complexity of organizing and implementing the 
harmonized medical device nomenclature work in China 
and laying a good foundation for the nomenclature 
application. 

However, China does not yet have a medical device 
nomenclature system which is consistent with the global 
system. At present, the classification of medical devices 
which should have been based on the nomenclature 
system still follows the “68” classification system”, 
directly causing inconsistency with the international 
system, which affects the further harmonization of the 
application documents and clinical trial requirements with 
the international requirements. Even more, it is difficult 
for some medical devices that have not been introduced 
into China to apply for marketing in China due to inability 
to determine which classes they belong to. 

Recommendation
•  Support SFDA to continue the GMDN database 

research and translation work, complete the translation 
of GMDN into Chinese within this year through the 
internal assignment of work of the drug regulatory 
system and administrative cooperation. 
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•   Promote the new Chinese harmonised medical device 
nomenclature work through GMDN technical training, 
and determine whether and when to start using GMDN. 

1.5 Combination Products

Concern
From a regulatory perspective, the fact that the device 
component and the drug and biological product 
component of the combination products are under 
different technical review and regulatory modes has 
formed a unregulated area in which no one is willing to 
regulate this class of products which may better serve 
patients, making it difficult for enterprises to put them 
on the market or to register them in China. 

Assessment 
Combination products representing the highest 
innovation and technology in medical equipment 
industry have experienced a rapid growth in the 
world, providing medical staff and patients with more 
convenient, safer, efficient and highly cost-effective 
medical solutions. 

The Working Group appreciates that SFDA issued the 
Notice concerning the Registration of Combination 
Medical Devices (GUO SHI YAO JIAN NO. 16 of 
[2009]) (hereinafter referred to as “the Notice”), which 
adopts an internationally accepted method, namely 
“the principle of primary mode of action” to determine 
whether a combination product is classified into drugs 
or medical devices. The Notice specifies the principles 
for management of combination products and provides 
for guidance on the application and review procedures 
in respect of the mechanical combination products, 
which has a great significance in guiding the application 
for registration of this class of products. 

However, SFDA hasn’t yet formulated any official 
guiding principles or procedural documents in respect 
of issues on how to classify combination products, how 
to regulate after classification, what kind of qualification 
documents and technical documents can meet the 
requirements of both device examination department 
and drug examination department. 

In addition, according to the Notice, the precedent 
condition for a combination product that has been 
put on the market in Europe and America is that the 
drug component should be approved to be registered 

in China or in the country where the product is 
manufactured in order to be placed on Chinese market. 

This requirement is not practical for many combination 
products because under many circumstances, the 
product component is only approved for use in 
combination products, so foreign enterprises have 
no approvals for putting them on the market as an 
independent drug. 

Case Study 3: The drug component of a combination 
product can be put on the market independently
When a drug component X is independently used for 
clinical treatment, maybe only a small quantity can 
be applied, it does not have an effect at all; or it is not 
suitable for systematic administration. For example: 
•  Some new drug coatings applied on medical devices 

are not suitable for systematic administration due to 
their insolubility. However, insolubility is very important 
when applied on medical devices.  

•  Some bone growth promoters under development, 
have been approved for specific medical purpose can 
only be used as part of structural devices, for example 
bone fillers or bone fixing devices. It is not practical to 
registered them as independent drugs or as systematic 
drugs. 

•  The innovative application of protein in medical devices, 
including the use of protein as part of man-made 
crystalline lens, or in autogenous plantation of bone 
protein. Such proteins are not suitable for systematic 
administration. 

Even more important is that SFDA has not established 
an relatively independent arbitration office to facilitate the 
establishment of a joint evaluation mechanism based on 
work division by the technical evaluation section of the 
Medical Device Department and the Drug Registration 
Department so as to promote the development and 
regulation of combination products. 

Recommendation
•   Establish a database for classification-based regulation 

of combination products, and publish the catalogue of 
explicitely classified combination products on SFDA’s 
website. 

•   Clarify the definitions of combination products and co-
packaged drug-device products, technical requirements 
and application procedures; 

•   Establish a dedicated combination product review 
department by examination and review authorities to 
avoid the fact that products cannot be approved in a 
timely manner due to the review procedures of the 
Centre for Drug Evaluation and the Centre for Medical 
Device Evaluation. 
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•   Engage qualified third-party institutions or related 
departments (e. g the Department of International 
Cooperation or its office) for the classification and 
evaluation of combination products that haven’t been 
put on the market in China, to jointly regulate the 
products with the Department of Medical Devices 
and the Department of Drug Registration, specify 
their duties and the evaluation requirements. If nec-
essary, organize the stakeholders (such as experts, 
doctors, enterprises, etc.) to provide technical guid-
ance and support for the regulation of combination 
products in the form of experts’ meeting.

•   Cancel the requirement that a drug component in a 
combination product must be approved before  be-
ing put on the market. This requirement may restrict 
the development of combination products, postpone 
and even prevent the application for registration of 
innovative technologies, and contrary to the intention 
to encourage innovation and simplify the process, 
finally resulting in that many Chinese patients cannot 
benefit from the state-of-the-art medical treatment 
technologies in a timely manner. 

2.  Develop a  Comprehensive  Post -
Market Surveillance (PMS) Regulatory 
Framework

Concern
As Chinese laws and regulations on medical devices 
have not been revised in the past ten years, they 
become increasingly outdated under the circumstance 
of global procurement, production and supply, leading 
to more and more difficulties for medical device 
manufacturers, especially medical device importers, to 
afford the cost increase brought by legal barriers due 
to the inconsistency of Chinese laws with the global 
regulations. 

In addition, presently, China has not yet established 
a comprehensive post-market surveillance system. 
After the establishment of the framework for monitoring 
adverse events, recalls, complaints and reporting, 
phenomena such as improper surveillance, improper 
explanation and collection of illegal fines have become 
serious due to the lack of aligned understanding of the 
framework by local FDAs, insufficiency of professional 
knowledge and flawed information system. 

Assessment
In order to establish a comprehensive post-market 
surveil lance and analysis system, the key is to 
formulate a series of laws and guiding documents with 
scientific attitude and scientific effect. The Working 
Group is pleased to see that SFDA issued a series of 
PMS documents in 2011 including the Measures for 
Administration of Medical Device Recalls (Trial) (Order 
of MOH No. 82 of [2010]) and the Notice on Printing 
and Distributing the Guidelines for Monitoring Adverse 
Events of Medical Devices (Trial) (GUO SHI YAO JIAN 
XIE No. 425 of [2011]). In addition, approved by the 
State Commission Office for Public Sector Reform 
an SFDA Complaint Center was established at the 
beginning of 2012, which is responsible for accepting 
complaints made via letters and the internet. 

However, after the said regulations were issued, the 
Working Group members and a majority of multinational 
medical device manufacturers could submit their 
adverse effect reports in time, and report product 
recalls both at home and abroad and subsequent 
measures in accordance with the related laws and 
regulations, but seldom do domestic manufacturers 
submit their adverse event reports and product recall 
reports. It is not only unfair to foreign manufacturers 
but it also leads to a misleading comparison between 
similar products due to the opacity of information made 
available to the public. Although the SFDA Complaint 
Center announced that it has received over 80000 
adverse event reports, the failure to analyse the said 
information and to make the same public has caused 
that the efforts made by enterprises and SFDA on 
compliance after the products are on market do not 
make it known to the public that the development trend 
of adverse events, meet the public’s right to know the 
truth and allow the food and drug administration to 
educate the mass. Therefore, the adverse event reports 
and product recall information submitted in accordance 
with the PMS requirements of SFDA provide evidence 
that those products “have problems”, further damaging 
the activity of manufacturers or clinical doctors to report 
adverse events and carry out prescient product recall, 
or pushing aside those manufacturers or clinical doctors 
who are compliant with the laws and regulations. 

In addition, SFDA still requires to have type test and 
even clinical trial on products re-registered every four 
years against which no serious adverse effect has 
been reported after being put on the market for years, 
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disregarding the fact that the post-market data can 
truly verify the safety and effectiveness of products, 
which should have been used as an important basis 
for exemption from submitting technical documents 
and experiment reports and from having redundant 
and clinically insignificant clinical trials when applying 
for re-registration of products under Chinese laws and 
regulations. 

For the traceability of implantable medical devices, the 
industry highly appreciates the measures adopted by 
SFDA that it will continue the study on this issue and 
select designated types of products to conduct pilot 
work in designated hospitals. The Working Group is 
keen to provide experts and opinions for the pilot work, 
and cooperate with SFDA in promoting UDI system, a 
tool to realize the PMS, in China gradually. 

Recommendation
•  Provide more PMS staff trainings to ensure the 

consistency of regulatory standards and try to avoid 
the deviation in understanding of local food and drug 
administration due to the lack of regulatory experience 
and training which has result in the existence of 
different regulatory standards in different regions of the 
country. 

•   Attach more importance to the post-market data (for 
example, whether there is any serious adverse effect or 
whether any product recall is performed due to design 
defects) as important evidence of product safety and 
effectiveness, providing basis for exemption from the 
type test and even unnecessary technical trials required 
when applying for re-registration. 

•   Adopt GHTF UDI guidelines issued in September 2011, 
and formulate the regulatory principles and guidelines 
for implementation in respect of the traceability of 
medical devices in China gradually. 

•   Define the regulatory dimension, and establish a case 
publicity platform and answer questions raised by 
enterprises. 

3. Standardise all provincial centralised 
exercise 

Concern
“The Key Work Arrangements for the Reform of the 
Medical and Healthcare Care System in Five Key 
Aspects” (State Council [2011] No. 8) requires to 
regulate of utilisation of implantable (interventional) 
medical devices, and using province (district and city) 

as a unit to steadily carry out centralised procurement 
of implantable (interventional) medical devices. 
However, classification of medical consumables varies 
by provinces, inconsistent policies among provinces, 
together with imperfect evaluation system and 
unordered practice, particularly, lowest price bidding 
measure, have led to ineffectiveness, unfairness, and 
discouragement of innovation, and also restricted 
right of choice of medical institutions, eventually not 
beneficial for patients. 

Assessment 
Since 2010 medical consumables are centralized 
purchased, local governments have maintained 
communication with medical device industry with an 
open attitude. In order to further regulate the central 
procurement of high-value medical consumables, 
the Ministry of  Heal th is draf t ing the Working 
Specifications for Bidding of High-value Consumables 
(Trial). In consideration of the features of high-value 
consumables, such as not uniform classification, 
different varieties, and multiple specifications and 
models, the industry should take an active role in 
cooperating with the government to formulate the rules 
for implementation of the centralized procurement of 
high-value consumables to create a standardized, fair 
and transparent bidding environment on the principle of 
putting quality first and adopting a reasonable price. 

The unc lear  def in i t ion  o f  h igh-va lue medica l 
consumables will lead to the difference in bidding 
results and an embarrassing situation that high-value 
consumables win the bid at low prices and low-value 
consumables win the bid at high prices due to the 
difference in local catalogue of products. 

The use of drug bidding mode and the adoption of a 
cost-plus method for procurement of medical devices 
without related services and costs will definitely result 
in companies with low quality and cost being more 
competitive. As there is considerable difference in cost 
of implantable (interventional) medical devices, medical 
devices can only serve the patients via doctors, and 
long-term doctor training is the guarantee of medical 
safety. Therefore, the cost of implantable (interventional) 
technologies is higher than that of drugs. In addition, 
the sales cost of medical devices, include the pre-sales, 
in-sales and after-sales services as well as the cost in 
respect of the use and after services of products are 
higher than that of drugs. 
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The non-standard practice in bidding process and the 
bidding that may impose heavy burden on enterprises, 
such as the high bidding charges and repeated bidding 
process, will worsen the industrial environment. 

Bidding itself should reflect the market price and show 
the relation between demand and supply. Fixing a cap 
or taking similar price-limiting measures (especially 
those measures disregarding the technological level, 
innovative level and treatment or diagnostic value) may 
be temporally effective, but from the view of health 
economics, these measures can’t solve the issue of 
“difficulty and high cost of getting medical services” 
existing in China fundamentally. The inconsistent and 
unreasonable bidding process, high bidding charges 
and sometimes repeated bidding will all worsen the 
issue, which may be contrary to the initial intention of 
the bidding of centralized procurement and the progress 
of medical reform.  

Recommendation
•   Implement centralized procurement of high-value 

consumables led by government and using provinces 
(district and city) as a unit. Expressly prohibit medical 
institutions from holding other bidding to ensure an 
effective and sustainable market competition. 

•   Define the standards for product classification and for 
comprehensive evaluation. Add new products to the 
catalogue for 1-2 times during the procurement period; 

•   Avoid using cost-based price intervention measures, 
especially those having bias on imported products. 

•   Recognise the difference between drugs and medical 
devices. Adopt the medical-value-based method, 
adhere to the fair market competition principle and 
allow the prices to reflect the technology value, total 
investment, training cost and technical service cost 
incurred during the usable life. 

•   Introduce the concept of health economics in 
considering the overall medical expenses. For 
innovative or high-quality products, they can promote 
the whole system to save cost (such as, reduce the 
occurrence of complications, side-effects, repeated 
operation, hospitalization and the quantity of drugs 
required) from a long run although the expenses may 
be higher at the beginning. The adoption of heath 
economics data will play a positive role in making 
decisions to optimize the procurement. 

•   Issue comprehensive guidelines to standardize the 
bidding and allow the procurement by bidding to be in 
order and systematic 

•   Encourage the MOH to guide local  b idd ing 
organizations to promote best practices in aspects of 
bidding policies and procedures and regulate them. 

•   Ensure the transparency and non-discrimination of all 
pricing and bidding procedures, i. e. do not differential 
treatment due to the country of origin

•   Establish a uniform regulatory body to accept bidding 
issues from different places, and establish a nation-
wide platform for exchanging academic information, 
experience and policies. 

4.  Medical Insurance Payment Suitable for 
Medical Treatment and Market Access 
Mechanism of Medical Device 

Concern
With the deepening of the China medical and healthcare 
system reform, the reform of the medical insurance 
payment regime is also progressing. A number of 
payment methods have been implemented such as 
lump-sum prepayment method, payment by variety 
of disease, payment by bed/day, payment by number 
of people and Diagnostic Related Groups (DRGs) 
payment approach. Decision makers always prescribe 
the limit for hospitalization or outpatient disbursement 
using the average weighted approach which is a simple 
method based on the medical insurance payment 
situation without considering the total solution provided 
by proper technologies and the savings on total 
expenses by using the diagnosis and treatment method 
provided by such technologies, leading to a heavier 
economic burden on the medical insurance fund and on 
patients.  

High-value medical technology is often seen as a 
burden and not a solution. The social medical insurance 
regime has a tendency to limit the coverage of high-
value medical technology under reimbursement 
based on its absolute price, instead of its comparative 
value and improved safety and efficacy. The system 
does not allow an effective, efficient and timely 
mechanism to embrace technological advancement in 
the reimbursement coverage, resulting in a situation 
whereby many therapies or diagnoses must be paid 
solely out-of-pocket by patients, or are undervalued 
with a low reimbursement value based on outdated 
technology and costs.

The current disbursement regime limits a majority 
of disbursement items to the treatment, especially 
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treatment in hospital, and those items used for disease 
prevention and control, community and in-home 
recovery are not disbursable. This disbursement regime 
is contrary to the target of China’s medical reform to 
“enhance people’s health” and “control the overall 
healthcare expenses”.  

Assessment
The Ministry of Human Resources and Social Security 
(MHORSS) designs the medical insurance regime based 
on three catalogues for medical insurance (Catalogue of 
Drugs under Basic Medical Insurance, List of Diagnosis 
and Treatment Items and List of Medical Service Facilities) 
to pay part of expenses incurred by patients in appointed 
medical institutions and appointed drug stores. Proper 
therapy and diagnosis technologies are always excluded 
from the scope of medical insurance payment due to high 
outpatient or hospitalization expenses per time and/or the 
lack of awareness on the value of such technologies for 
treatment of diseases. The different levels of diagnosis 
and therapy technology also lead to different levels of 
payment criteria among provinces. 

Lack of a well-defined access system for diagnosis and 
therapy technologies and medical devices leads to the 
medical insurance payment for proper technologies and 
medical devices lagging behind their clinical application, 
which adds heavy burden on patients. 

There is no effective mechanism to review the payment 
percentage from a scientific view and according to the 
technological advancement, therapy value and change 
in related costs for the proper diagnosis and therapy 
technologies and medical devices. The Working Group 
has seen that the catalogue of drugs under basic 
medical insurance has stipulated the regular access 
procedures and an evaluation mechanism using the 
economics of drugs. It is an urgent issue to establish 
an access mechanism for diagnosis and therapy 
technologies and medical devices.  

Based on the fact that chronic diseases require self-
management, we should consider formulating medical 
insurance payment policies and expense control 
measures for in-home diagnosis and therapy. Such 
diseases may be diagnosed and treated under non-
clinical environment, for example, at patients’ home. 
The disbursement regime currently based on outpatient 
and hospital treatment, so some therapy or diagnosis 
items performed under non-clinical environment have 
been excluded from the scope of the disbursement. The 

disbursement policy makers concerns about the misuse 
of recovery-based disbursement items sometimes lead 
to the increase in health expenses. 

Under the Chinese healthcare reform, NDRC, the 
Ministry of Health (MOH) and the Ministry of Human 
Resources and Social Security (MOHRSS) are also 
examining the introduction of alternative payment 
systems such as case-payment and DRG-PPS to 
supplement its current, by-and-large, fee-based 
approach. The success of any new payment systems 
must provide reasonable recognition of medical 
technology and its associated costs, applying both 
market competition and a value-based approach.

Recommendation
•   Establish a comprehensive medical insurance access 

system and procedures for diagnosis and therapy 
technologies and medical devices. Incorporate proper 
diagnosis and therapy technologies and medical 
devices into the scope of medical insurance payment 
using  health technical evaluation methods (which 
means in principle, to evaluate the medical value of 
such technologies and medical devices on the full 
diagnosis and therapy process);

•   Use the medical information technologies and the 
well-developed health-economics evaluation ap-
proach for the medical insurance payment for the 
diagnosis and therapy of chronic diseases to monitor 
and evaluate the overall benefits of some preven-
tion and recovery measures. Use some pilot places 
to evaluate the possible implementation methods 
and monitoring regime. Speed up the frequency of 
updating the catalogue of disbursement items so as 
to use the new technologies and new approaches to 
enhance people’s health and monitor the overall ex-
penses as soon as possible. 

•  Encourage industry and other stakeholders to 
participate in the medical insurance payment system 
reform (be it the possible short term case-payment 
system or the long term DRG-PPS) and strengthen 
the principle of putting efficacy first and adopting 
reasonable price. 

•   Establish a communication platform for the industry, 
medical service providers and decision makers, and 
provide the clinical value of new proper technologies 
and medical devices on a regular basis so as to 
promote the use of new technologies and devices. 

•   Engage industry in drafting any changes to the medical 
payment system, be it the possible short term case-
payment system or the long term DRG-PPS, and avoid 
ruling out the use of medical technology.



Healthcare Equipment Working Group 

Section Three: Trade in Goods

175

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

5. Draw on International Expertise and 
Resources to Assist in Implementing 
the “35212” National Strategy for 
eHealth in the 12th Five-Year Plan.

Concern
The “35212” National Health Informatization Strategy 
announced in the 12th Five-Year Plan is an important 
and integral part of Chinese medical health care reform. 
The Chinese government has invested a considerable 
number amount of funding for the implementation of this 
strategy. However, some issues still exist, fsuch as  the 
lack of integrated overal design of an interconnected 
interoperability standard system, the lack of a mechanism 
which promotes hospitals and manufacturers to apply 
these standards and enhance their informatization 
level, the low utilization efficiency of funds invested by 
the government and the existence of barriers hindering 
the fair and free market competition of the health 
informatization industry and as well as the lack of related 
professional experts, human resources, etc.

The Healthcare Equipment Working Group welcomes 
national strategies such as “35212” and hopes to 
establish a platform for the health informatization 
exchange between the Europe and China to promote 
the development of solutions for the aforementioned 
issues, sharing of  technical knowledge and organize 
the expert training.   

Assessment
In China, with the increasing public demand for medical 
services and the higher requirements for medical 
quality, the medical service sector is facing challenges, 
such as the difficulty to effectively manage and apply 
great number of information and data, the lack of 
medical resources and the difficulty in reasonably 
allocating such resources, the inability to meet patients’ 
requirements by improving medical quality while 
lowering cost. The establishment and progress of 
Healthcare Informatization and Healhcare Information 
Technology (HIT) is an important part of the solutions to 
these challenges, this includes hospital-level Electronic 
Medical Record (EMR) systems and resident Electronic 
Healthcare Record (EHR) systems which will be used to 
collect, store and share the patients’ clinical information 
in hospitals and community clinics; as well as Regional 
Healthcare Information Networks (RHIN) which can be 
used to share medical information, standardize clinical 
pathways, strengthen public health, medical services, 

new rural cooperative medical care, basic medicine 
systems and integrated management.

China’s central government has Recognised the 
importance of “strongly promoting health informatization 
”strategy and taken it as an important step of healthcare 
reform.The Healthcare Equipment Working Group 
fully agrees to the health informatization strategy, and 
believes that China still needs to solve the following 
issues as soon as possible in order to ensure full 
use of the great potential of the health information 
construction.

1. Standard System
   While harmonisation with international standards 

and the priority to adopt and convert international 
standards have become a definite direction of China’s 
standardization policies, this is not emphasized in the 
recently published healthcare informatisation policy. 
Many parties that are participating in the formulation of 
standards, ignore existing interoperability agreements 
which have been already well discussed when 
formulating international standards, this unnessessarily 
consumes time and energy, resulting in standards 
which are difficult to enforce and unable to live up to 
interoperability requirements. 

   The central government lacks an overal design 
required for fomulating standard systems and is not 
tranparent in planning and formulating standards, 
many excellent hospitals and experts of health 
informatization enterprise can’t participate in this 
process effectively. Self-initiative standardisation 
activities conducted by hospitals and enterprises have 
not received the government ’s attention and support. 
This has hindered the full exchange of experience, 
technology and related interests. Moreover, it also 
provided opportunity to certain parties who aim to 
create “barrier” standards for their own interests.

    Most of the guides and standards issued by the central 
government (including those under consultation 
stage and approval stage) stay at the methodological 
and qualitative level,lacking specific technical and 
interoperability requirements to evaluate and verify. For 
this reasons, many standards later on lack the technical 
basis for application.

   The functional central departments and local 
departments lack aligned awareness on the health 
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informatization targets, solutions and interoperability 
requirements. Besides this, there is a lack of measures 
and incentives to promote hospitals and manufacturers 
to adopt interoperability standards. This could seriously 
threaten the overal effectiveness of the provincial / 
municipal and national health informatisation network.

2. Fund Efficiency
   The size of governmental funding provided for the 

construction of hospitals and local health care 
information plateforms arelarge, but there is no specific 
scope of utilization nor specific technical requirements. 
Hospitals and local goverments who obtained the funds 
lack knowledge and guidance on the use and purpose 
of these funds, while manufacturers are unable to 
carry out specific design to develop corrisponding 
informatization products, resulting in low efficiency of 
funds utilization.

   At the same time, to fully make use of healthcare 
informatisation, interoperability and aligned action 
is required between the hospitals, communities 
and RHIN. However, there are no interoperability 
requirements specified in the proposals for use of 
the funds. The current situation is that a majority of 
hospitals and manufacturers have not incorporated 
the interconnectivity requirements into the health 
information system which are currently under 
construction, this could result in greater cost to be paid 
in the future for the introduction of interoperability. 

3. Market Environment
   Healthcare informatisation products are not merely 

the simple application of common IT technology, but 
special informatisation products designed to meet 
the unique requirements of the healthcare industry. 
Therefore, the common software rating and supplier 
qualification are often not suitable for the healthcare 
informatisaton industry. However, the actual situation 
is, due to lack of the scientific and reasonable market 
access requirements which are suitable for health 
informatisation, many governments and hospitals 
improperly adopt requirements of common software 
and suppliers during HIT product bidding. (e.g. the 
software enterprise and software product certification 
and the computer system integrator qualification 
requirements). Even more severe is the fact that 
some foreign-funded enterprises are excluded from 
participating in the bidding process for the reason that 
they may endanger the healthcare information security. 

On one hand, these phenomena create barriers for 
free and fair market competition, while on the other 
hand lead to many products participating in the bidding 
process remaining at low informatisaton level and 
companies staying in malignant low price competition. 

4. Develop Experts 
   Healthcare informatisaton requires a great number 

of multi-skill technical experts who have knowledge 
in aspects of clinical informatisation, communication 
network technology, legislation and standardisation. 
Although the state has established the healthcare 
informatisation major in universities and also 
supports some large-scale healthcare informatisaton 
conferences and fora, there is still a large gap between 
current education and the actual needs for training 
and exchange. It is required to further encourage all 
parts of society, in particular healthcare informatisation 
manufacturers, to actively carry out cross function and 
crossnational exchange. 

The European Union memberstates have also 
encountered similar challenges and obtained some 
experience during their healthcare informatisation 
process. The Healthcare Equipment Working Group 
hopes to provide an exchange plateform between China 
and Europe to address the aforementioned issues. 

Recommendation
•   Specify the priority to adopt harmonised interoperability 

standards (such as DICOM, HL7, IHE, etc.) in the 
scope for the implementation of the “35212” strategy 
and formulate a plan to convert the international 
standards into Chinese standards

•   Convene experts from related industries to design 
and formulate the overal standardization plan at 
the national-level based on prior research on the 
international standards and the domestic demands. 
The top-level design at the national level shall play a 
leading and guiding role in principle, not to restrict detail 
structure, mode and technical solution.

•   Establish standardization projects and convene experts 
in an open and transparent manner, to ensure the full 
participation of all interested parties, including hospitals 
and manufacturers. Especially in cases that require 
unique Chinese standards in accordance with the 
features of China’s current healthcare informatisation 
development-level.

•   Support standardization activities (e.g. HL7 China) self-
initiated by hospitals and enterprises to keep up-
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to-date with international ones; Establish plans to 
incorporate these standards into the national system; 
Develop effective measures and incentive policies to 
promote hospitals and manufacturers to implement 
interoperability standards. 

•   Specify and publish at the national-level the scope of 
utilisation for funds granted by the central government 
to local governments and hospitals. Issue the 
technical requirements for usage of funds in the form 
of technical specifications (including the application 
requirements of the interoperability standards); 
Use these documents as the guiding requirements 
for local governments and hospitals during the 
bidding process. Conduct the drafting of technical 
specifications in an open and transparent manner to 
ensure the full participation of all interested parties, 
including hospitals and manufacturers. 

•   Specify the approbation and recommendation 
requirements for HIT project bidding at the national-level 
to avoid the improper adoption of common software 
qualifications and IT security requirements during the 
bidding process; Design scientific guiding specifications 
particular for HIT market approbation to promote fair 
and transparent market environment for the benefit of 
healthy competition and industrial upgrading. Conduct 
the drafting of technical specifications in an open and 
transparent manner to ensure the full participation of all 
interested parties.

•   Cooperate with industry associations, to establish 
information exchange platforms and make full 
use of resources from leading hospitals and HIT 
manufacturers to train multi-skill professionals in 
HIT industry, while at the same time introducing and 
promoting interoperability standards.

6.  Introduce Remanufactured Large 
Medical  Imaging Equipment  and 
Regulate the Market

Concern
China is just one of five countries in the world to forbid 
by law the import of remanufactured medical devices. In 
addition, there is no clear regulation in place to supervise 
and regulate remanufactured1 medical equipment in 

1    The remanufacture referred to herein this position paper means, in simple terms, 
through a standard Remanufacturing Process, to resume the performance of a 
product to the state when it was originally shipped out of factory. Remanufacture 
combines actions such as repair, rework, updating and replacing based on the 
premise of not changing the original product design from its original market 
introduction and ensuring that the remanufactured equipment has the same 
safety and efficiency as the equipment or systems at the time of its original 
market introduction. All actions shall be performed in a manner consistent with 
product specifications and service procedures. defined by manufacturer for that 
equipment. 

China. The lack of such a regulatory framework denies 
Chinese healthcare providers access to affordable and 
advanced medical technology from an earlier generation, 
and also creates an unregulated market involving 
second-hand equipment of questionable quality which 
may endanger the safety of citizens.

The resources consumed in the research, development, 
production and maintenance of large medical imaging 
devices are too great to decommission equipment 
before it reaches the end of its planned service life. 
Such practices result in a waste of resources and 
work against the principles of a recycling economy. 
The need for strengthening the environmental and 
resource efficiency were also recently emphasized in 
the 12th Five-Year Plan for the Healthcare industry 
issued by MIIT as well as NDRC promulgated goals of 
sustainability and the concept of scientific development. 
Further, with current global trends, mastering of the 
remanufacturing process is poised to become a key-
technology and economic driver in the near future.

Assessment
The remanufacture of medical devices combines 
actions such as repair, rework, updating and replacing, 
based on the premise of not changing the original 
product design from its original market introduction and 
ensuring that the remanufactured equipment has the 
same safety and effectiveness as the equipment or 
systems at the time of its original market introduction.

Remanufacture is a globally well-established process 
in which hospitals upgrade to newer generation 
technologies, returning the older equipment to the 
original equipment manufacturer (OEM). Remanufacture 
supports China’s efforts to expand quality healthcare 
access, optimise resources, recycle and reduce waste. 

The remanufacture of medical devices is in line with the 
goals of healthcare reform through the business model 
of old-for-new services, which assists with equipment 
renewal and technology upgrades. In today’s global 
medical fields, owing to continuous development in 
medical science and technology, the innovation cycle of 
equipment is far ahead of the life cycle.

Old-for-new services assist healthcare providers 
by ensuring that they can possess the latest and 
most advanced medical technology at reasonable 
costs. High-quality devices sold by top-tier hospitals 
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are remanufactured to safety, quality and technical 
standards as new and sold to next cycle hospitals 
at  lower costs than new equipment of  s imi lar 
specifications. Unlike devices remanufactured in an 
unregulated market, devices remanufactured by the 
OEM also typically include a warranty same as new 
manufactured equipment.

According to an article published on the website of 
the Chinese Association of Medical Device Industry 
(CAMDI), it is estimated that about 80% of clinics and 
70% of all hospitals in China need to upgrade medical 
devices that have already reached their normal end of 
service life. The availability of qualified remanufactured 
medical equipment could accelerate the upgrading 
of the infrastructure in China’s medical institutions to 
higher technologies at lower costs.

Remanufacturing allows the re-utilisation of pre-
owned medical imaging equipment by those with 
less investment capital. Putting high-quality, safe 
remanufactured equipment into the market is a widely 
recognised method by most countries and regions, 
including the EU, US, Japan and South Korea to re-
allocate and utilise existing resources, which helps 
reduce environmental degradation. For example, 
remanufactured X-ray medical equipment is processed 
with 73% less energy on average, compared with the 
manufacturing of new X-ray equipment of a similar type

Remanufacture also works to inhibit the spread 
of unregulated pre-owned medical equipment. As 
procurement personnel from mid-sized and small hospitals 
have not been professionally trained to identify good 
remanufactured devices from inferior pre-owned devices, 
this can result in safety and market risks. The different 
economic states of differing regions result in different 
levels of medical devices, whereby devices discarded from 
large hospitals enter into the next market cycle through 
different channels, forming a pre-owned device market. 
Despite this, China has not yet developed related laws to 
effectively monitor and regulate this market.

In response to the increasing demand of healthcare 
providers for affordable equipment, industry leaders 
have established the Good Remanufacturing Practice 
(GRP) Guidance, enabling the delivery of safe and 
effective remanufactured medical equipment. In Europe 
and the US, remanufacturing has been practiced for 
more than 10 years, addressing considerable demands 

for affordable, high-quality equipment. Regulations and 
standards such as GRP for remanufactured medical 
equipment could pave the way for Chinese patients to 
gain access to high quality medical technology.

With the exacerbation of global resource scarcity 
and increasing commodity prices, mastering of the 
remanufacturing process is poised to become a key-
technology and economic driver in the near future. By 
banning import of remanufactured equipment there is no 
market incentive to research and invest in this field. On 
the other hand, with beneficial regulations China could 
become a regional hub for remanufactured equipment, 
a market that already globally reached considerable size 
(multi-billion USD) and experiences steep growth-rates.

Recommendation
•   Bui ld and strengthen publ ic awareness and 

understanding of the main differences between 
safe and effective remanufactured medical imaging 
equipment, versus second-hand equipment of unknown 
quality.

•   Form a taskforce across multi-Ministries (MoH, SFDA, 
MIIT, MOFCOM, AQSIQ and other relevant authorities) 
to initiate overall review, investigation and evaluation 
towards the policy of remanufactured medical 
equipment.

•   Establish a pilot program for remanufactured 
equipment, such as CT, so as to investigate the 
benefits of good OEM remanufacturing including 
safety, energy saving and resource utilisation.

•   Amend current regulations to clearly cover and allow 
either New Manufactured or Remanufactured products, 
recognizing that both processes must meet the same 
final product standards for a given product.  By defining 
that a product must meet the same requirements, 
whether it was a new manufactured device or a 
remanufactured device enables all existing regulations 
to be used effectively and is aligned with other similar 
global regulations such as from the EU, US, Japan and 
South Korea.
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Abbreviations
AE  Adverse Events  
AHWP Asian Harmonization Working Party  
AQSIQ General Administration of Quality   
 Supervision, Inspection and Quarantine  
CAMDI Chinese Association of Medical Device  
 Industry  
CFR  Code of Federal Regulations  
CMDE  Centre for Medical Device Evaluation  
COCIR  European Coordination Committee   
 of the Radiological, Electromedical and  
 healthcare IT Industry  
CT  Computed Tomography  
DRG-PPS  Diagnosis-related Group – Prospective- 
 payment System  
EC  European Commission  
EHR  Electronic Health Record  
EU  European Union  
Eucomed  European Voice of the Healthcare   
 Technology Industry  
FDA   Food and Drug Administration  
GB  Guo Biao (National Standard)  
GHTF  Global Harmonization Task Force  
GMP  Good Manufacturing Practice  
GRP  Good Refurbishment Practice  
ICT  Information and Communications   
 Technologies  
IEC  International Electrotechnical   
 Commission  
IHE  Integrating the Healthcare Enterprise  

ISO  International Organisation for   
 Standardisation  
IT  Information Technology  
IV  Intravenous  
IVD  In-vitro Diagnostic  
IVDD  In-vitro Diagnostic Directive  
JJG  Jiliang Jianding Guicheng (China   
 nomenclature of national metrological  
 verification regulations)  
MDER  Medical Device Expert Roundtable  
 Mercosur South American Common   
 Market  
MOH  Ministry of Health  
MOHRSS  Ministry of Human Resources and   
 Social Security  
NDRC  National Development and Reform   
 Commission  
OEM Original  Equipment Manufacturer  
PMS  Post Market Surveillance  
QMS  Quality Management System  
SCLAO  State Council Legislative Affairs Office  
SFDA  State Food and Drug Administration  
UDI  Unique Device Identifier  
US  United States  
YY  China nomenclature for medical   
 industry standards
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Key Recommendations
1. Develop Standards for Condensing Boilers
•   Issue implementation rules for GB 20665 to encourage the introduction of energy-efficient technology.
•   Test condensing boilers under real working conditions.
•   Encourage the rapid adoption of energy-efficient technologies, already in use overseas, which have the 

potential to lower heating costs in China.
•   Encourage the use of high efficiency boilers through tax rebates.
   

2. Provide a National Testing Standard for Wall-Hung Boilers
•   Remove the issuing authority of local certification wherever this procedure is redundant (e.g. Beijing, 

Shanghai, Nanjing and the majority of other cities in China).
•   Make China Gas Appliance Certification Centre (CGAC) certification sufficient for sales of wall-hung 

boilers in China.
•   Specify all the cities where specific kinds of gas are used, which cannot be tested in CGAC national 

testing centres, and ensure their testing conforms to standard GB 25034.

3. Follow Industry Best Practices to Reduce Emissions
•   Implement testing standards for boilers which measure nitrous oxide (NOx) levels.
•   Consider collaboration with European companies so as to achieve emission reduction targets.

Heating  Working Group

Introduction to the Working Group
The Heating Working Group is mainly comprised of 
members from the Association of the European Heating 
Industry (EHI), an organisation that was founded in 
2002. EHI represents and promotes the common 
interests of 35 market leaders producing thermal comfort 
equipment and 13 national industrial associations from 
EU Member States.1 It strives to demonstrate advanced 
European heating technology and offers the view of the 
latest trends and developments of the industry.

In China, EHI is heavily involved in discussions relating 
to European and Chinese regulatory frameworks, as 
well as global industry issues. The Working Group 
brings together the majority of European heating 
manufacturers to investigate market needs from the 
point of view of industry. Working Group members are 
European manufacturers of heating appliances (e.g. 
high-efficiency heating boilers), burners, water heaters, 
‘renewables’ (e.g. solar and heat pumps), and industrial 
components.

1   EHI website, viewed March 11, 2012, <http://www. ehi.eu/>

The Working Group seeks to:
•  Promote European technology relating to eco-friendly 

heating and hot water systems.
•  Strengthen the dialogue with Chinese regulators for 

domestic standards and certifications.
•  Assist in China’s efforts to implement the highest 

international standards in the heating sector.
•  Contribute to sustainable development via appropriate 

technological training.

Recent Developments
In recent years, Europe and China have come to 
recognise the importance of energy efficiency policies 
to ensure security of supply and help combat global 
warming. European countries are increasing investment 
in energy-saving industry. At the end of 2011, Europe 
was second in market share of global environmental 
protection industry.2 

2   Energy saving and environmental protection industry: European future, viewed 
March 24, 2012, < http://www.financialinfo.co/energy-saving-and-environmental-
protection-industry-european-future.html/>
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Under the 12th Five-Year Plan (FYP), positive progress 
has been made by government in environmental 
protection work. With the emphasis on and investment 
in environmental protection by Chinese government, the 
national policy of energy-saving begins to be carried out 
in governments at different levels, and penetrate into 
the daily life of the public. 

China and the European Union (EU) have established 
a number of joint initiatives to help capture the potential 
of energy efficiency. In order to promote advanced 
European technology to China, EHI has worked closely 
with Chinese standards associations and makes 
contributions to the Chinese standards, e.g. drafting of 
the new standards for gas fired domestic heating.

Almost all key players in European heating industry 
are currently active in the Chinese heating market. The 
European heating industry, now widely represented 
across China, hopes to continue its partnership with 
the Chinese officials. The Working Group strives 
to demonstrate the value of European heating best 
practices to Chinese consumers and legislative bodies.

Key Recommendations
1. Develop Standards for Condensing 

Boilers

Concern
In this sector of the industry, a lack of relevant standards 
for condensing boilers makes it difficult to bring new, 
energy-efficient technology to China.

Assessment
Foreign heating companies and system suppliers 
can significantly contribute their expertise in energy-
saving technology for condensing boilers. Such boilers 
can help to save 15% of primary energy without 
loss of comfort or energy output. When considering 
an improvement in energy savings relating to fossil 
fuel consumption, more attention should be given to 
condensing boilers. This is why the lack of standards 
is such a handicap, in that it acts as a barrier to the 
adoption of the latest condensing boiler technology, 
which would lower heating costs in China.

Recommendation
•  Issue implementation rules for GB 206653 to 

encourage the introduction of energy-efficient 
technology.

•  Test condensing boilers under real working conditions.
•  Encourage the rapid adoption of energy-efficient 

technologies that are already in use overseas, which 
have the potential to lower heating costs in China.

•   Encourage the use of high-efficiency boilers through 
tax rebates.

2. Provide a National Testing Standard for 
Wall-Hung Boilers

Concern
Both imported and domestic boilers are required to 
be tested at the national level by the China Quality 
Supervising and Test Centre for Gas Appliances 
(CGAC). Addit ional ly, there is an unnecessary 
duplicative request to test these products at the local 
level in order to obtain local sales approval. Local (city-
level) Quality Testing Centres may request additional 
tests, even if the product has already been tested and 
certified at the national level.

Assessment
In the past, the type of gas used both residentially and 
in industry varied regionally. Local testing centres were 
necessary to test wall-hung appliances using different 
grades of gas, when piped to different cities or localities.

Presently, natural gas is widely used across China and 
supplies 80% of the market, which obviates the need 
for most of the local testing centres.

The wall-hung boiler market has been evolving rapidly 
in recent years, and the whole industry co-operated 
with the CGAC in order to design the new standard 
for this category: GB 25034-20104. The CGAC testing 
and certification (product type examination) process is 
mandatory and has national validity, as their laboratories 
are equipped to conduct tests on all kinds of wall-
hung boilers. For this reason, additional local testing 
should not be required. Yet not only do local testing 
centres insist on repeating tests already carried out at 
the national level, but sometimes they deny approvals 
because of improper testing methodology or because 
they lack the correct equipment to conduct tests.
3  GB 20665-2006: the national standard minimum allowable values of energy 

efficiency and energy efficiency grades for domestic gas instantaneous water 
heater and gas fired heating-hot water combi-boilers 

4   GB 25034—2010: the national standard gas-fired heating and hot water combi-boiler
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The uncertainty of manufacturers concerning unpredictable 
local testing policies affects their operations, causes 
confusion and slows down development of new boilers and 
adds to costs.

Recommendation
•  Remove the issuing authority of local certification 

wherever this procedure is redundant (e.g. Beijing, 
Shanghai, Nanjing and the majority of other cities in 
China).

•   Make CGAC certification sufficient for sales of wall-
hung boilers in China.

•   Specify all the cities where specific kinds of gas are 
used, which cannot be tested in CGAC national 
testing centres, and ensure their testing conforms to 
standard GB 25034. 

3. Follow Industry Best Practices to Reduce 
Emissions

Concern
The lack of an industry standard relating to emissions 
for the heating industry makes it difficult to bring 
European low-emission heating technologies to 
the market in China. This is important for a number 
of reasons, mainly since nitrous oxides (NOx) are 
poisonous and are a major cause of acid rain.

Assessment
The applicable testing standard for boilers is GB 25034-
2010, which assesses safety and various technology 
standards. However, GB 25034-2010 does not 
measure NOx levels. A related standard, GB 25034-
2010, assesses the efficiency of boilers; however, like 
GB 6932-20015, it does not assess emission levels for 
NOx. Emission levels could be regulated by a norm 
equivalent to the internationally recognised ‘Blue Angel,’ 
with NOx levels lower than 60 mg/kWh (milligrams per 
kilowatt hour); and carbon monoxide (CO) levels lower 
than 50 mg/kWh. NOx levels of lower than 35mg/kWh 
are possible using existing technologies.

Recommendation
•  Implement testing standards for boilers which 

measure NOx levels.
•  Consider collaboration with European companies so 

as to achieve emission reduction targets.

5   GB 6932-2001: the national standard domestic gas instantaneous water heater

Abbreviations
CGAC China Quality Supervising and Test Center for  
 Gas Appliances
CO Carbon Monoxide
EHI  Association of the European Heating Industry
EU  European Union
FYP Five-Year Plan
GB Guo Biao (National Standard)
NOx  Nitrous Oxide
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 Lighting Working Group

Key Recommendations 
1. Recycling of Waste Lighting Electronic Equipment 

•   Conduct a feasibility study with the aim of developing WLP-specific collection and recycling 
legislation.

•   Introduce financial incentive policies to aid the collection and recycling of lamps.

2. China Restriction of Hazardous Substances (RoHS)
a. The Catalogue
•   Increase transparency regarding the formation and working mechanism of the Expert Advisory 

Committee that drafts The Catalogue.
•   Share a timetable on future releases of The Catalogue products so that the industry can have 

sufficient time to react and prepare.
•   Include only products that are ‘technically and economically feasible’ in The Catalogue
•   Start with the components manufacturers followed by the finished products manufacturers to ensure 

the proper flow of data and conformity.

b. Disassembling and Testing
•   Adopt internationally harmonised standards for disassembling and testing, or convert them into 

identical Chinese standards.
•   Simplify testing requirements of China RoHS certification by developing a ‘risk-based assessment’ 

process which adopts different test requirements for components which carry different level of risks.
•   Recognise test reports produced by both Chinese and foreign laboratories.
•   Avoid repetitive testing for single units.

c. Post Market Surveillance
•   Improve the consistency of enforcement and market surveillance by encouraging central government 

agencies to carry out more training and education for its local affiliates.
•  Ensure all companies, irrespective of whether they are domestic or foreign-invested be treated 

equally in accordance with the laws and regulations.

3. Semi-Conductor Lighting
•   Prioritise indoor lighting over road lighting 
•   Conduct an interchangeability study for road lighting products and encourage large international and 

domestic players to participate.

4. Energy Labelling
•  Revise the Energy-Labelling Management Rules on the basis of thorough studies of international 

practices.
•  Invite industry comments on both what and how lighting products are included into the product 

catalogue.
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Introduction to the Working Group
The Lighting Working Group was established in 
November 2008 and is made up of leading international 
lighting equipment (lamps, control gears, luminaries) 
providers who are act ive in China. They have 
established manufacturing facilities in China that serve 
to supply both the local and international market. The 
expertise of the members in the lighting field is widely 
recognised by Chinese customers and has contributed 
to the development of the lighting sector in China. 

The objectives of the Working Group are to promote 
efficient lighting practices for the benefit of the global 
environment, human comfort, and health and safety 
of consumers, as well as to represent the interests 
of member companies and to promote the exchange 
of information between members, professional 
associations and regulatory bodies. In particular, the 
Working Group aims to promote a fair and transparent 
regulatory environment in the l ight ing f ield by 
strengthening the dialogue between member companies 
and Chinese government institutions.

Recent Developments
Global demand for electrical lighting is predicted to 
increase at a rate of 4.5% per annum until 20141, 
reaching EUR26.7 billion. Emerging markets will be the 
main driving force of sales growth, propelled by strong 
economic growth, continued industrialisation, growing 
secondary sector (manufacturing) output and rising 
living standards. China alone is expected to account 
for 47% of global additional product demand by 20142, 
cementing its position as the largest global lighting 
market.

On 8th September 2010, the National Development and 
Reform Commission (NDRC), Ministry of Environment 
Protect ion (MEP) and Ministry of Industry and 
Information Technology (MIIT) jointly published the 
Catalogue of Waste Electrical and Electronic Products 
for Disposal (the first batch) that included televisions, 
refrigerators, washing machines, air conditioners 
and personal computers3. On 1st January, 2011, the 
Regulatory Articles on Recycle and Disposal of Waste 

1  Freedonia 2010, ‘World Electric Lighting Market’, Freedonia, viewed 19th May 
2012, <http://www.reportlinker.com/p099479/World-Electric-Lighting-Market.
html>

2  Freedonia 2010, ‘World Electric Lighting Market’, Freedonia, viewed 19th May 
2012 <http://www.reportlinker.com/p099479/World-Electric-Lighting-Market.html>

3  National Development & Reform Commission 2011, National Development & 
Reform Commission, Beijing, viewed 18th May 2012, <http://www.sdpc.gov.cn/
zcfb/zcfbgg/2010gg/t20100915_371043.htm>

Electrical and Electronic Equipments (China WEEE) 
came into effect. The European Chamber welcomes the 
China WEEE regulation. However, it is essential that 
some articles of the Catalogue be clarified and that the 
unique characteristics of lighting products be considered 
in order to develop the lighting industry further in China. 

The Electronic Information Products Pollution Control 
Management Rules (China RoHS) is sti l l  under 
revision. In 2010, the Certification and Accreditation 
Administration of the People’s of Republic of China 
(CNCA) and the MIIT co-published the Opinions on 
National Voluntary Certification Scheme for Electronic 
and Electric Products Pollution Control. According to this 
document, companies can have their products, which 
are included in the Catalogue, certified on a voluntary 
base. In June 2012, MIIT published the draft Electronic 
and Electric Products Pollution Control Management 
Rules and invited the public for consultation. The 
revised China RoHS is expected to be announced in 
2012. After the release of the revised China RoHS, 
the Key Catalogue for the Control of Pollution Caused 
by Electronic Information Products will be renamed as 
the Electronic and Electric Products Pollution Qualified 
Products Catalogue (hereafter The Catalogue) due to 
its change of scope. 

The Working Group is concerned by uncertainties 
surrounding China RoHS. These issues, raised by the 
affected industries, include the composition of an expert 
committee, ‘basis for inclusion’ and high costs brought 
about by compulsory certification. 

Besides these environment-related laws and regulations, 
the government is also promoting the development of 
energy efficiency-related rules and standards such as 
further implementation of energy-labelling rules and 
encouraging the growth of the domestic Light Emitting 
Diode (LED) sector. The emphasis on energy efficiency 
in the 12th Five-Year Plan will have a great impact on the 
LED sector. Also, programs such as the ‘10 Cities with 
10,000 Lights’4, highlight the government’s commitment 
towards fostering this emerging field. In May 2012, the 
Ministry of Science and Technology (MOST) published 
a draft of the 12th Five-Year Plan for the Development of 
LED Lighting Technology and opened the draft for public 
consultation. The draft Plan identifies the key areas and 

4  Ministry of Science & Technology 2011, Ministry of Science & Technology, Beijing, 
viewed 22nd June 2011,< http://www.most.gov.cn/tztg/201105/t20110519_86847.
htm>
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targets for the LED sector in the next five years. Until 
now, China had announced 22 national and/or industry 
standards for LED lighting products. Currently, the 
drafting process of standards for LED lighting products 
are led by the China Solid State Lighting Alliance (CSA), 
which was initiated by MOST and established in 2004, 
and China Solid State Lighting Alliance (CSSLA) led 
by MIIT and established in early 2012. Due to a lack of 
national standards for LED lighting products, standards 
are usually issued on provincial and municipal levels. 
Like any other young industry that enjoys high growth, 
the LED industry can only enjoy prosperous and 
sustainable growth by adopting appropriate industry 
and standards policies.

Recognit ion of the part icular characterist ics of 
the lighting industry is extremely important for the 
development of the sector, and the Working Group 
is positive about the openness and cooperation of 
Chinese officials and is seeking further positive change 
within the lighting industry in China. 

Key Recommendations 

1.  Recycling of Waste Lighting Electronic 
Equipment 

Concern
On a global scale the lighting industry supports 
reduction of the waste stream and is willing to take 
responsibility to collect and recycle their Waste of 
Lighting Products (WLPs) in order to contribute to a 
more sustainable society. According to experience 
and lessons learned from leading lighting companies 
in other countries, collection and recycling of WLPs is 
rather different from the collection and recycling of other 
Electric and Electronic Equipments (EEE). Therefore, 
China has the opportunity to learn from both the best 
and the worst practices in other countries resulting 
in a more efficient and sustainable implementation 
procedure.

Assessment
The experience gained in other countries regarding 
collection and recycling of WLPs is quite different from 
the collection and recycling of other EEEs for many 
reasons. 

First, WLPs usually has very low monetary values 
although lighting products are widely used in large 
regions and vast quantities. 

Second,  end-users  are  o f ten unaware o f  the 
environmental impact caused by improper disposal and 
recycling of WLPs. Therefore, a collection system needs 
to include an additional incentive policy supported by 
the government in order to retrieve WLPs from end 
users. 

Third, the cost of storage and transportation of WLPs is 
comparatively higher than the collection and recycling 
of other EEEs. This is due to the bulk of some lighting 
products; the fragile characteristics of glass that require 
additional special treatment; and the associated 
transportation costs brought about by the wide 
geographical coverage from which lighting products 
need to be collected.

Considered together, the disposal cost of collecting and 
recycling WLPs far exceeds the monetary value that 
the recycled material can eventually generate. The cost 
of collecting and recycling WLP, e.g., lamps, can be as 
high as 50-100% of the original products retail price. 
This is very different if compared to other EEEs where 
the cost represents just a small percentage of the price 
and can sometimes even result in a positive cash flow. 
(Please refer to Graph 1 below).

Graph 1: Percentage of End-of-Life Product Disposal 
Fees over Product Prices5
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*For a full list of abbreviations in Graph 1, please see 
on the final page of this Position Paper

End-of-life lamps are fundamentally different from 
the other categories of end-of-life EEEs in various 
aspects; therefore the Working Group proposes not 
to include WLP in the scope of the WEEE legislation, 

5    Based on collection & recycle cost in the Netherlands
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but to develop specific legislation to properly organise 
the collection and recycling of WLPs. Lamp producers 
are willing to cooperate and take responsibility for the 
management of lamps containing mercury at their end-
of-life.

Graph 2: General View of a Potential Collection and 
Recycling Flow Chart for WLPs
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Therefore the following approach is suggested: 

1. Carry out a feasibility study to develop specific 
WLPs legislation:
a.  Develop a set of practical scenarios regarding 

the efficient and effective collection and recycling 
of WLP in China. This should take into account 
all aspects including environmental objectives, 
financial scenarios and the obligations of the 
respective parties, operational parameters, the 
social and economic environment, information 
and communication dimensions, geographical 
growth, infrastructure, and reporting. (Please refer 
to Graph 2). 

b. Ensure both the feasibility study and any proposed 
legislation resulting from the study be carried 
out in cooperation and consultation with lamp 
producers.

2. Based on the feasibility study’s findings, establish and 
implement pilot projects to be carried out in different 
geographical areas.

3. Based upon the experience gained from the pilot projects, 
revise and optimise the plan. 

4. Based upon the optimised plan, stipulate an eventual 
WEEE policy for lighting.

Development of a specific and feasible legislation 
for lighting would better serve the interests of all 
stakeholders involved: government, society, and 
producers.

Considering the high cost of the collection and recycling 
of lamps at their end of life in relation to their value 
(see again Graph 1), to avoid additional costs being 
transferred to consumers, the government should show 
a willingness and support to manufacturers to carry out 
this exercise through financial incentive policies.

The Working Group is extremely committed to bringing 
in the required expertise and knowledge gained by lamp 
producers abroad to assist with the development of an 
effective and sustainable solution for China.

The infrastructure for the recycling of WLPs is almost 
absent in China. Consequently, plenty of time is needed 
to build up such an infrastructure system. As such, it is 
crucial that the feasibility study be initiated as soon as 
possible. 

Recommendation
•   Conduct a feasibility study with the aim of developing 

WLP-specific collection and recycling legislation.
•  Introduce financial incentive policies to aid the 

collection and recycling of lamps.

2 .  Ch ina  Rest r ic t ion  o f  Hazardous 
Substances (RoHS)

a. The Catalogue

Concern
The Catalogue for Priority Control of Pollution Caused 
by Electronic Information Products (The Catalogue) 
plays a crucial role in providing the lighting industry with 
a fair and transparent operating environment. Clear 
and applicable procedures for the formulation of The 
Catalogue are essential for the success of the lighting 
industry in China.

Assessment
In Article 3 of Procedures for Formulating the Priority 
Administrative Catalogue for the Control of Pollution 
Caused by Electronic Information Products, it is stated 
that the procedures for creating The Catalogue will 
be undertaken in an open and transparent manner, 
mainly conducted by the government in conjunction 
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with the proactive participation and consultation of 
various stakeholders. Transparency is vital to allow 
lighting manufacturers to comply with the restrictions of 
hazardous materials control set by The Catalogue on a 
timely basis. It also provides opportunities for relevant 
government institutions and industries to thoroughly 
understand the current status and future developments. 
This is also necessary for all stakeholders to assess 
‘technical and economic feasibilities’ and to create 
a reasonable list of regulated products and relevant 
exemption limits. 

China is the world’s biggest producer and exporter of 
lighting products. Harmonising China’s exemption limits 
on harmful materials with the prevailing international 
levels would improve Chinese manufacturers’ ability 
to conform to often complex and varying limits, while 
simultaneously enabling more effective monitoring. 
Alongside technological development and product 
replacement, it is necessary to review and update 
exemption levels regularly in order to reduce the usage 
of hazardous materials, or even eliminate them. 

Recommendation
•  Increase transparency regarding the formation 

and working mechanism of the Expert Advisory 
Committee that drafts The Catalogue.

•  Share a timetable on future releases of The Catalogue 
products so that the industry can have sufficient time to 
react and prepare.

•  Include only products that are ‘technically and 
economically feasible’ in The Catalogue

•  Start with the components manufacturers followed by 
the finished products manufacturers to ensure the 
proper flow of data and conformity.

Adopt exemption levels in accordance with prevailing 
international standards and regulations for hazardous 
substances and review and update the exemption levels 
regularly.

b. Disassembling and Testing

Concern
Dissembling and testing of the material in components 
is a significant burden.

Assessment
A large number of components are often included in 
a simple Electronic Information Product (EIP) such 

as electronic watches and these components contain 
many kinds of substances. According to the current 
regulation, every component is required to be tested for 
six potentially hazardous substances and test results 
from foreign laboratories are not recognised by Chinese 
officials. As a result, testing requirements for China 
RoHS certification are relatively demanding. This further 
significantly increases costs for business.

Recommendation
•  Adopt internationally harmonised standards for 

disassembling and testing, or convert them into 
identical Chinese standards.

•  Simplify testing requirements of China RoHS 
certification by developing a ‘risk-based assessment’ 
process which adopts different test requirements for 
components which carry different level of risks.

•  Recognise test reports produced by both Chinese 
and foreign laboratories.

•   Avoid repetitive testing for single units.

c. Post Market Surveillance

Concern
Working Group members are concerned over the 
inconsistency in China RoHS market surveillance by 
different provinces and municipalities.

Assessment
Member companies frequently experience difficulties 
in complying with the same set of policies in different 
regions due to great discrepancies in interpretation and 
implementation throughout the country.

Recommendation
•  Improve the consistency of enforcement and market 

surveillance by encouraging central government 
agencies to carry out more training and education for 
its local affiliates.

•  Ensure all companies, irrespective of whether they 
are domestic or foreign-invested be treated equally 
in accordance with the laws and regulations.

3. Semi-Conductor Lighting

Concerns
In the absence of relevant standards, the LED road 
lighting sub-sector is overheating.
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the formats remain largely consistent. The graph below 
shows the format and specification for CFL energy 
labelling. The labels for other products are similar.

Graph 3: Energy Label for CFL

 

However, for some products, it is not necessary to 
comply with adhesive graphic labels. For example, High-
Pressure Sodium Lamp is a product for professional 
users who are able to understand the energy index 
without the colourful information. The additional costs 
resulting from colour printing is eventually passed on 
to end-users. For these types of product, there are 
more mature methods practiced in other countries and 
regions.

Recommendation
•  Revise the Energy-Labelling Management Rules 

on the basis of thorough studies of international 
practices.

•  Invite industry comments on both what and how 
lighting products are included into the product 
catalogue.

Assessment
Due to various government support programs, the 
semi-conductor lighting industry in China has advanced 
rapidly. One of the key areas is road lighting. However, 
due to a low entrance threshold and the uncoordinated 
standardisation work of each province, the market has 
become disordered. 

After the first phase of ‘10 Cities with 10,000 Lightings’, 
governments and manufacturers are now able to 
rationally study the situation and refocus the emphasis 
on indoor lighting during the ‘Semi-conductor Lighting 
Products Application Demonstration Project’6 in late 
November 2010.

The Working Group supports such a transition from 
road lighting to indoor lighting due to the following 
reasons.

Indoor lighting products are more lucrative than road 
lighting. Therefore, industry development is more 
sustainable without government subsidies.

The socket  and holder  that  are the basis  for 
interchangability are consistent with traditional lighting.

Recommendation
•   Prioritise indoor lighting over road lighting 
•   Conduct an interchangeability study for road lighting 

products and encourage large international and 
domestic players to participate.

4. Energy Labelling

Concerns
Under the current Energy-Labelling Management Rules, 
manufactures are experiencing unnecessary cost and 
difficulties in compliance.

Assessment
The Energy-Labell ing Management Rules were 
implemented on 1st March, 2005. Article 8 specifies 
the content of energy labels and the Energy-Labelling 
Implementation Rules of individual product stipulates 
the specific content and style of the energy labels 
illustrated below.

Until now, all the labels specified are in colour while 

6   National Development and Reform Commission 2011, National Development 
and Reform Commission, Beijing, Viewed on 20th June, 2011, <http://www.sdpc.
gov.cn/zcfb/zcfbtz/2010tz/t20100901_369038.htm>
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IECQ  International Electrotechnical    
 Commission Quality Assessment   
 System for Electronic Components
ISO  International Organization for    
 Standardization
LED  Light Emitting Diodes
MEP  Ministry of Environmental Protection
MIIT  Ministry of Industry and Information   
 Technology
NDRC  National Development and Reform   
 Commission
PRC  People's Republic of China
RoHS  Restriction of Hazardous Substances
SSL  Solid State Lighting
XRF  X-Ray Fluorescence
WEEE  Waste Electrical and Electronic    
 Equipment
WLP  Wasted Lighting Products
WTO  World Trade Organisation

Abbreviations
AQSIQ General Administration of Quality   
 Supervision, Inspection and    
 Quarantine
CCC  China Compulsory Certification
CFL  Compact Fluorescent Lamp
CFL-I  Self-ballasted Lamps for General   
 Lighting Service
CFL-NI  Compact Fluorescent Lamps without   
 Integrated Ballast
CNCA  Certification and Accreditation Administration 
 of People’s Republic of China
EC  European Commission
EEE  Electrical and Electronic Equipment
EIP  Electronic Information Product
EMC  Electromagnetic compatibility
EoL  End-of-Life
EU  European Union
FL  Fluorescent Lamp
GLS  General Lighting Service
HID  High Intensity Discharge
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Non-Ferrous Metals Working Group 

Key Recommendations
1. Promoting the Development of the Secondary Metal Industry 

•   Restructure the scrap collection and pre-processing sector in China to make it transparent and 
compliant with market rules.

•  Ensure effective and uniform enforcement of environmental, health and safety rules in recycling 
practices across regions.

•    Eliminate export restrictions relating to scrap in order to integrate the Chinese scrap market into the 
global recycling economy.

 

2. Further Reduce Overcapacity
•  Further stimulate domestic consumption and investment on the basis of market requirements and 

profitability.
•   Establish a systematic national and industrial standard for high-valued products which adopts and 

efficiently utilises NFM in areas of manufacturing, application and inspection.
•   Make investment decisions in regards to market demand, and improve the enforcement of industry 

entrance requirements.
•   Include the local governments in the assessment of overcapacity problems, and increase their 

accountability.

3. Metal Commodity Exchange
•   Remove the existing restrictions on non-Chinese membership and trader-clients, to allow free access 

to the SHFE for any interested party.
•   Adopt international practices for SHFE operating rules and mechanisms, specifically with reference 

to those of the LME, which is in the leading global metal commodity exchange.
•   Enable the free and unrestricted in-and-out flow of financial funds to allow daily margining.
•   Establish unrestricted imports and exports of metals and metal raw materials, free of influence from 

customs duties and export taxes.
•   Allow foreign commodity exchanges (such as the LME) to operate licenced bonded warehouses in 

China.
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Introduction to the Working Group
The Non-Ferrous Metals (NFM) Working Group was 
established in 2006 in Beijing, aiming at to contribute, 
on behalf of member companies, to the development 
of a healthy NFM industry in China, and to smoothen 
its harmonious integration in the international market. 
The NFM Working Group is represented by major 
European players who are active in different sub-
sectors of the Chinese NFM industry. These European 
companies in China have focused on specific high-end 
market segments and on high value-added products. In 
doing so, the companies are greatly contributing to the 
development of the Chinese NFM sector by transferring 
expertise and know-how. 

And since its establishment, the NFM Working Group 
has actively participated in policy dialogue/development 
with key government stakeholders in China, i.e. National 
Development Reform Commission (NDRC), Ministry 
of Industry and Information Technology (MIIT), Ministry 
of Environmental Protection (MEP), the General 
Administration of Customs (GAC), the State Council 
(SC) and Shanghai Future Exchange (SHFE).

The Chinese non-ferrous metals (NFM) industry has 
developed dramatically over the last few years and 
now ranks as one of the largest and most important 
markets in the world. Despite the size of the Chinese 
NFM industry, only a limited number of European 
Union (EU) companies have entered the Chinese 
NFM industry. European Chamber, therefore, hopes, 
to improve business environment in China through 
constructive recommendations to improve China 
business environment, and in a long term perspective, 
to further stimulate foreign investment in this sector, to 
create win-win situation for investors and to develop the 
NFM industry in China as a whole. 

Recent Developments 
The NFM Working Group applauds the great efforts 
made by the national government to guide the healthy 
growth of the industry, through increasing resource 
efficiency, reducing overcapacity, optimising industrial 
layout, and promoting industrial re-organization by 
using legal, financial and administrative measures and  
promoting advanced technology and management 
measures. In particular, the Working Group strongly 
supports Government’s objective to further develop 
secondary metal industry, and is glad to see that 

recycling of electronic wastes and equipment, and 
treatment for batteries were added into the “encouraged 
category” in the newly published foreign investment 
catalogue. 

The working group highly welcomes the State Council‘s 
Notice on establishing a comprehensive and sound 
recycling system for wasted and old commercial goods 
(SC No.82 [2012] promulgated on 18th May 2012), and 
believes that an effective framework is as equivalent, 
if not more, as technology development. Meanwhile, 
China has also promulgated a series of regulations on 
China Electrical and Electronic Wastes (WEEE) system. 
The industry applauds the efforts the government 
exerted, and support the government on issuing more 
detailed implementation rules. 

As a capital-intensive industry, the NFM industry needs 
a stable and sound business environment to achieve 
the long term development goals and to expedite 
investment, transfer of technology and management 
systems. The Working Group hopes the government 
could issue relevant implementation rules and still share 
concerns in terms of policy transparency, predictability 
and consistency, and protectionism at local levels.

China is not only the biggest world supplier of certain 
raw materials, but also a key economic and political 
power. In view of this, the European Chamber 
welcomes measures taken by the national and local 
Governments that are conducive to greater policy 
stability, transparency, industrial sustainability, and are 
in line with international rules.

The Working Group would welcome more constructive 
dialogues and cooperations with relevant industrial 
associations in China, sharing best practices between 
European and Chinese companies, as wel l  as 
investment challenges and opportunities of EU member 
states and China. 

1. Promoting the Development of Secondary 
Metal Industry 

Concern
Today, there still exists many enterprises in China 
that recycle and pre-process unregulated scraps. The 
operations of these enterprises are generally highly 
fragmented and lack of supervision, these conditions 
lead to a market that lacks transparency and makes 
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sustainable integration of the Chinese recycling sector 
in the global recycling economy difficult. Not only does 
this discourage investment in state-of-the-art facilities 
in China, but also it gives rise to trade tensions with 
the international scrap market whose participants -- 
operating according to market rules and environmentally 
sound management principles – find it impossible to 
compete at arm’s-length with these informal circuits in 
China. In addition, the Chinese scrap market is a one-
way market, sheltered from external competition by 
export restrictions.

Assessment
China’s pursuit of sustainable development, notably in 
the raw material sector, was highlighted by the focus 
placed on green development in the 12th Five-Year 
Plan. 

China’s metal scrap collection market was established 
years ago, but this sector still operates with a large 
number of informal networks that manually or with 
rudimentary technologies collect and pre-process 
scrap. Such methods may cause considerable 
material losses, health hazards and pollution. Local 
protectionism and inconsistent enforcement of national 
rules facilitate pervasive and continually fraudulent 
behaviour whilst discouraging the development of a 
sound domestic recycling sector. And the numerous 
different regulators and a lack of clarity for divisional 
responsibility produce inefficient enforcement in some 
areas, and over-regulation in others. As a result, 
prospects for reasonable return on investments with 
more sophisticated technologies and more responsible 
management are undermined. 

Moreover, permits for hazardous waste treatment 
should be issued only to qualified recyclers with sound 
and eco-friendly end-processing capabilities. However, 
a number of licensed recyclers in China operate without 
proper end-processing capabilities. Unless there is 
transparency in the approval process and distribution 
standards ensuring that permits go to the best recyclers, 
widespread non-compliance of environmental protection 
will continue, thereby nullifying the original purpose of 
the permit system.

Additionally, this situation produces a number of 
detrimental effects to the efficient operation of a global 
recycling economy and China’s smooth integration into 
it. Indeed, the international scrap market has become 

a very attractive source of feed supplies for China’s 
informal recycling networks and an important source of 
material for the fast-growing demand for raw materials 
by the Chinese NFM industry. 

Case study on PCB Recycling and Disposal
It is clear that scrap PCBs (Polychlorinated biphenyls) 
from the production side shall be classified as Hazardous 
Waste and shall, therefore, be managed as such. But 
the lack of forceful regulation for waste PCBs dismantled 
from EoL WEEE (End-of-Life China Waste Electrical and 
Electronic Equipment) is resulting in a large number of 
unlicensed players engaging in collecting, trading and 
disposing of waste PCBs dismantled from EoL WEEE.
The rampant practice of pre-processing waste PCBs 
into powder and selling the powder as non-hazardous 
waste without the proper supervision of hazardous waste 
management, results in secondary pollution and the loss 
of precious metals at the pre-processing stage.

Buying pressure, stirred up by the purchasing edge 
that Chinese operators derive from informal domestic 
networks and the protection of export taxes on scrap, 
has given rise to recurrent trade tensions on the 
international scrap market. It has also created serious 
and unfair imbalances between market players, in and 
out of China, who operate according to market rules and 
the principles of environmentally-sound management.

The NFM Working Group appreciates the government’s 
efforts to lead the recycling sector in China towards 
transparent trade practices, sound environmental 
management and increased efficiency. The Working 
Group members are convinced that strict and uniform 
enforcement of the rules, particularly in the field of 
customs and environment, would benefit the recycling 
sector. The Working Group also believes that the 
Chinese recycling sector would benefit from exposure 
to international competition that naturally triggers 
technological progress and efficiency.

The NFM Working Group is willing to work constructively 
with relevant authorities in China to develop mutually 
satisfactory solutions to ensure the development of 
a transparent recycling sector in China and a level 
international playing-field in regards to operating 
conditions for recycling and access to scrap.
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Recommendation
•  Restructure the scrap collection and pre-processing 

sector in China to make it transparent and compliant 
with market rules.

• Ensure effective and uniform enforcement of 
environmental, health and safety rules in recycling 
practices across regions.

•   Eliminate export restrictions relating to scrap in order 
to integrate the Chinese scrap market into the global 
recycling economy.  

 

2. Further Reduce Overcapacity

Concern
Overcapacity increases competitive pressures on 
domestic and global markets and spurs trade tensions 
between China and its major trading partners. One 
of the main reasons why only a few global NFM 
companies are currently investing in China is that 
overcapacity results in unprofitable market prices and 
often unfair price competition.

Assessment
Despite that the inhibition of export caused by the 
economic crisis has exacerbated the problem of 
overcapacity, for China’s metal industry, overcapacity 
is never a new problem. The Chinese Government 
has clearly demonstrated that it understands the 
overcapacity problem. It has been active in eliminating 
obsolete capacities and encouraging structural changes 
in the industry. In fact, various regulations have been 
promulgated by the SC, MIIT, and NDRC with specific 
implementation plans at local levels

The Government is eager to create more high-end 
products by using efficiently use of NFM rather than, 
exporting raw materials. Yet, overcapacity leads to 
unhealthy competition on prices, which is detrimental 
to the development of more value added products as 
companies are forced to cut costs in Research and 
Development (R&D) and skimp on technology upgrades. 
This action promotes inefficient utilization of raw materials, 
threatens living conditions of labour and causes huge 
resource waste.

The Working Group pays close attention to local 
practices in the elimination of overcapacity. Easy 
access to technology and funding, and relatively low 
market entry levels for domestic players have attracted 
continuous investment projects. Under the influence 
of this trend, there exists at least two side effects: 1) 

the entrance level is forced to be lowered due to easy 
access to loans and government subsidies; 2) local 
governments tend to focus on the short term economic 
benefits, which sometimes contradicts with national 
policies.

The Working Group understands from previous 
communications with relevant Chinese officials that the 
potential for rising social tensions caused by industry 
reform and adjustment (i.e. unemployment) is a major 
concern for local governments and a cause of their 
reluctance to eliminate overcapacity. EU companies 
would be willing to share their best practices experience 
and know-how, and to cooperate more closely with 
government at all levels as well as Chinese Industry 
representatives to reach a solution. 

Overcapacity also positions China in a less favourable 
global position. The development of overcapacity in 
downstream sectors (i.e. metal processing) in China is 
caused by the assumption that exports must support 
growth by any means. Under the current situation, 
with low global demand and a rise of protectionism, 
overcapacity and price competition could easily lead to 
trade disputes.

From a different perspective, China lacks clearly 
defined standards to distinguish high and low end 
products. In fact, overcapacity may not be applicable to 
high end products, but without clear standards, these 
the products are labelled as “overcapacity" like those 
low end products. Without adopting clear standards 
established for the high-end NFM products, the copy-
cats (with bad quality, but look-likes) could enter the 
market easily. It would easily lead to unfair competitions 
and distort the market for high-end products.

Recommendation
•  Further stimulate domestic consumption and 

investment on the basis of market requirements and 
profitability.

•  Establish a systematic national and industrial 
standard for high-valued products which adopts and 
efficiently utilizes NFM in areas of manufacturing, 
application and inspection etc.

•  Make investment decisions in regards to market 
demand, and improve the enforcement of industry 
entrance requirements.

•   Include the local governments in the assessment 
of overcapacity problems, and increase their 
accountability.
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3. Metal Commodity Exchange

Concern
NFMs in China are normally traded through the 
Shanghai Futures Exchange (SHFE). In general, the 
SHFE properly serves its purpose of being a trading 
platform for NFM in China. However, comparing the 
SHFE metal price levels over time with those of other 
international non-ferrous metal exchanges, major 
discrepancies are shown to exist. This fact reveals that 
the SHFE is not well-integrated in the international non-
ferrous metal pricing mechanism. These discrepancies 
create concerns, especially for those non-ferrous metal 
companies who operate with a long term business plan, 
because these discrepancies distort global metal and 
metal raw materials markets, making supplies to China 
attractive for speculators and creating unfair competition 
for market players outside of China. There is also a risk 
that such discrepancies encourage NFM companies to 
produce and do business in commodity-type products, 
rather than value-added products.

Assessment
In  genera l ,  the SHFE fo l lows pr ice t rends of 
international Commodity Exchanges. However, a 
detailed comparative analysis of international price 
levels (e.g., price developments on the LME) over 
time with the development of the SHFE price levels 
clearly shows periods of significant and lasting 
discrepancies. In a transparent global market, such 
as the NFM market, price differences between NFM 
Commodity Exchanges cannot vary to this extent. 
Indeed, independent Commodity Exchanges that grant 
free access to any user free of local policy influence, 
regardless of location, cannot show an arbitrage that 
exceeds normal shipment/financing cost between 
the warehouse locations of the different exchanges. 
A good example is LME compared with the New York 
Mercantile Exchange and Commodity Exchange, Inc 
(COMEX). The arbitrage is always small and limited, 
even in extreme market situations.

This is not the case with the SHFE. Significant and 
lasting price differences with the LME encourage 
speculative behaviour, and thereby distort market forces 
that determine prices. This is a cause for concern for 
NFM companies with a long-term business plan, as it 
introduces unwarranted instability and unpredictability 
into the business environment.  I t  encourages 
enterprises to operate on a short-term basis, either 

to limit their risks, or to take advantage of price 
discrepancies. In both cases, business decisions are 
susceptable to metal price fluctuations rather than made 
in relation to an industrial project geared to developing 
customized products with a higher degree of technical 
content.

The European Chamber notes that the Shanghai 
Futures Exchange aims to open trading participation 
to foreign companies1. The Working Group applauds 
this development and the continuous efforts made by 
the Shanghai Future Exchange. The Working Group 
members believe that a system which is fully integrated 
to the international pricing mechanism will result in an 
open Chinese market that will become an integral part 
of the global metal market. In the long run, it will also 
support competitiveness of domestic companies in 
China.

Recommendation
•  Remove the existing restrictions on non-Chinese 

membership and trader-clients, to allow free access 
to the SHFE for any interested party.

•  Adopt international practices for SHFE operating 
rules and mechanisms, specifically with reference 
to those of the LME, which is in the leading global 
metal Commodity Exchange.

•  Enable the free and unrestricted in-and-out flow of 
financial funds to allow daily margining.

•   Establish unrestricted imports and exports of metals 
and metal raw materials, free of influence from 
customs duties, export taxes, etc.

•  Allow foreign Commodity Exchanges (such as the 
LME) to run licensed bonded warehouses in China.

1   Shanghai future exchanges aims to open trade to foreign firms-exec 
2011, Reuters, viewed in 2011, <http://af.reuters.com/article/metalsNews/
idAFB9E7FQ01X20110521>
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Abbreviations
AQSIQ General Administration of Quality   
 Supervision, Inspection and Quarantine
CNY Chinese Yuan
COMEX New-York Commodity Exchange, 
 a Division of the New-York Mercantile  
 Exchange (NYMEX)
CNIA China Non Ferrous Metals Industry   
 Association 
China WEEE China Waste Electrical and Electronic  
 Equipment
EoL End-of-Life
EPB Environmental Protection Bureau
EU European Union
FTZ Free Trade Zone
GAC General Administration of Customs

LME London Metal Exchange
MEP Ministry of Environmental Protection
MIIT Ministry of Industry and Information   
 Technology
NDRC National Development and Reform   
 Commission
PCBs Polychlorinated biphenyls
R&D Research and Development
NFM Non-Ferrous Metals
SAFE State Administration of Foreign Exchange
SHFE Shanghai Future Exchange
SHME Shanghai Metal Exchange
SME Small and Medium-Sized Enterprise
USD US Dollar
VAT Value Added Tax
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Key Recommendations
1. Timely Exempt Naphtha from the Consumption Tax 
•  Grant direct naphtha tax exemption to domestically manufactured naphtha as long as it is used as feedstock for 

producing ethylene and aromatic products, and its manufacturers’ satisfy the relevant administrative requirements. 
•  Expand, permanently, the direct naphtha tax exemption to imported naphtha as long as it is used as feedstock for 

producing ethylene and aromatic products.
•  Promulgate the Administrative Measures on the naphtha tax exemption, incorporating the aforementioned 

recommendations, as early as possible. 

2. Revise Regulations on APIs and Excipients
•  Implement a Drug Master File (DMF) management system for all Active Pharmaceutical Ingredients (APIs) and 

excipients as soon as possible. Only if this system is not implemented, as a backup, simplify and optimise the 
current IDL system to better enable qualified FIEs to more quickly obtain Import Drug Licences (IDLs). 

•  Initiate cross-ministerial consultations to formulate and implement official regulations/guidelines on the approval 
of the importation of controlled APIs with a view to having MOFCOM approve the importation of controlled API 
samples with reasonable restrictions on quantity and purpose of use.

3. Improve the Regulations on New Cosmetic Ingredients
•  Accept an alternative to animal testing in China, in line with animal welfare and legal requirements of the EU and if 

such test methods pass an effectiveness accreditation by official certification agencies recognised by the OECD. 
•  Refer to Key Recommendation #1 of the Cosmetics Working Group’s Position Paper for additional relevant 

recommendations. 

4. Revise the Rules on Import and Export of Hazardous Chemicals 
•  Label samples that should be submitted to the inspection and quarantine department during examination, and do 

not require site inspection of standard labels on packages.
•  Do not require classification identification reports on the hazardous characteristics of a chemical every time it is 

exported, rather require such upon first export and then again if the classification of the product is significantly 
changed.

•  Inspection officials should mutually recognise the test results of different local inspection and quarantine officials; 
and test results issued by testing organisations of other relevant government departments should also be 
recognised by inspection and testing officials across different jurisdictions in China. 

•  Simplify and optimise the hazardous chemicals inspection process as soon as possible by setting forth transparent 
reforms to reduce inspection costs and clearly define the rationale for such costs, cancel duplicative tests, and 
otherwise enable enterprises to complete customs clearance and inspection within the shortest possible time. 
Further, execute an annual inspection of hazardous chemicals.

•  Create an internal training system within the State Administration of Quality Supervision, Inspection and Quarantine 
(AQSIQ) organisations and related detailed implementation rules to improve communication and coordination 
between government entities and enterprises thus making the hazardous chemicals inspection process more 
efficient.

Petrochemicals, Chemicals and Refining (PCR) Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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5. Enhance Transparency Regarding the Selection Criteria and Approval Processes for 
    Chemical Investment Projects
•  Define and fix fair evaluation criteria for projects to be submitted for approval at the national level (to NDRC, MIIT, MEP 

and MOFCOM).
•  Propose clear and neutral recommendations that do not discriminate against foreign entities when changes of scope 

are requested at each stage in the project process (during EIAs, FSRs, PARs, and other stages).
•  Ensure a defined approach in the selection of an expert panel that avoids the involvement of direct competitors and 

extend the process to foreign consultants.
•  Ensure appropriate handling of project reviews and approvals at sub-national levels of government (e.g. provincial, 

municipal).

Introduction to the Working Group
The Petrochemicals, Chemicals and Refining (PCR) 
Working Group represents the main European 
manufacturers in this sector. PCR companies, together 
with their Joint Venture (JV) partners, are large investors 
in China, to date collectively having invested over EUR 
20 billion in China. The Working Group enjoys a close 
relationship with both Chinese and European officials. 
Against the background of their long history in the 
chemical industry, Working Group member companies 
are eager to contribute to the further sustainable 
development of China’s economy. 

Recent Developments
The Working Group has continued strategic dialogue 
with the Chinese government and relevant institutions, 
including via high-level meetings with Chinese 
ministries (e.g. the Ministry of Environmental Protection 
(MEP), Ministry of Commerce (MOFCOM), the State 
Administration of Taxation (SAT), and State Food and 
Drug Administration (SFDA); the China Petroleum and 
Chemical Industry Federation (CPCIF); and senior 
European Commission (EC) officials.

Member companies of the PCR Working Group have 
sponsored a study that provides recommendations 
for Chinese chemical clusters on improving energy 
management. The study’s results show how important 
size, best practice sharing, and targeted restructuring 
are to developing sustainable clusters. The PCR 
Working Group has started to discuss the outcome of 
this study with CPCIF with a view to further contribute 
to sustainable development of the chemical and 
petrochemical industry in China.

The PCR Working Group greatly appreciates both the 
constructive dialogue between European industry and 
Chinese officials and the market-driven orientation 
of much of the new domestic legislation regulating 
the PCR industry; however, the Working Group is still 
concerned about a variety of issues, discussed in 
detail in the following section of this Position Paper. 
Additionally, the Working Group would like to stress 
a number of other issues that are of concern to PCR 
companies operating in China: 
•  In line with its development goals, China’s chemical 

activities will in the future only be allowed in chemical 
parks. On one hand, the PCR Working Group’s member 
companies support this move as it will lead to more 
sustainable practises. On the other hand, the group 
recommends China develop nationwide rules (in terms of 
notification periods, compensation, and so on) to govern 
potentially necessary relocations of chemical companies 
in case their current location is in an area that is no longer 
considered a chemical park. Rules like this would better 
enable proper planning on the side of the respective 
companies.

•  In line with the further implementation of the 12th Five-
Year Plan, the 2011 Foreign Enterprise Investment 
Catalogue (the “Catalogue”) was jointly released by 
National Development and Reform Commission (NDRC) 
and MOFCOM on 29th December, 2011. Instead of the 
current approach in the Catalogue, which treats domestic 
and foreign-owned companies differently, the PCR Working 
Group suggests introducing equal investment rules for all 
players in order to ensure a level playing field and thus 
maximise competitiveness of the chemical industry in 
China.

•  Again, the PCR Working Group strongly supports the 
intention of the Chinese regulators to strengthen the 
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sustainable development of the PCR industry; however, 
the Working Group observes that standards of resource 
efficiency, chemicals handling, amongst others, are 
sometimes set without solid reference to established best 
practices in other countries. Developing such standards 
more in line with international practices could support 
more sustainable development of the industry in China. 
Moreover, in order to achieve such sustainability, new 
standards must be uniformly applied to all market players, 
domestic and foreign. 

In summary, this year’s Position Paper recommendations 
tackle concerns that, if addressed properly, will help both 
domestic and foreign companies continue to build a 
world-class, highly competitive, and sustainable Chinese 
chemical and petrochemical industry. The PCR Working 
Group is eager to continue constructive dialogues with 
all relevant Chinese ministries and institutions and to 
bring in relevant expertise therein in terms of the latest 
technologies as well as best available techniques in terms 
of both industrial practises and regulatory approaches.

Key Recommendations
1 . T i m e l y  E x e m p t  N a p h t h a  f r o m  t h e 

Consumption Tax

Concern
The future of the Naphtha Consumption Tax (NCT) is 
uncertain. The PCR Working Group understands that 
the Ministry of Finance (MOF) and SAT are currently 
drafting the final version of the Administrative Measures 
Regarding the Refund (Exemption) of the Consumption 
Tax on the Naphtha and Fuel Oil Used As Feedstock 
in the Production of Ethylene and Aromatic Products 
(“Administrative Measures”), but the provisions of the 
measure have yet to be announced. Further, if when 
issued the Administrative Measures do not alter the 
“pay first, refund later” system for the NCT, they will 
have severe impacts on PCR Working Group members 
companies. 

Assessment
According to the promulgation of Circular on the 
Continuation of the Policy Concerning the Consumption 
Tax on Some Naphtha and Fuel Oil (“Circular 87”), 
issued on 15th September, 2011, by MoF, People’s 
Bank of China (PBoC), and SAT, the NCT will be 
exempted temporarily on naphtha and fuel oil that are 
used as feedstock for the production of ethylene and 
aromatic products from 1st January, 2011, onwards 

for an unspecified period of time via the following two 
methods: 
•  Method 1:  "Direct exemption” , where naphtha is “self-

made” and used by producers as feedstock for producing 
ethylene and aromatic products; or

•  Method 2:  "Pay first and refund later”, where naphtha 
is purchased and used by purchasers as feedstock for 
producing ethylene and aromatic products. 

Under Circular 87, both domestic supply and imported 
naphtha is subject to the "pay first, refund later method”. 
In addition, the import tax refund process is changed 
from "route from customs house" to "route from tax 
authority." 

The long suspension of the Administrative Measures 
has caused negative impacts on naphtha crackers 
in China. For those crackers running on imported 
naphtha, the refund of a significant amount of the import 
consumption tax paid is currently pending in route 
from the tax authority to the tax payer given the lack of 
the detailed administrative measures on the provision 
of this refund. This results in high pressure on these 
companies’ cash flow.

If when the Administrative Measures are issued they 
do not revise the “pay first, refund later” system, this 
will continue to cause severe negative impacts on the 
cash flow of naphtha crackers. The “pay first, refund 
later” policy unnecessarily disrupts the cash flow of 
compliant enterprises (e.g. those abiding by all relevant 
administrative, including tax, requirements) by tying 
up money that only at a later point will be refunded. 
The policy also causes a significant financial burden 
as it creates a situation where certain local surcharges 
tied to the NCT (related but external to the NCT) that 
cannot be refunded have to be paid even if the NCT 
itself can be refunded after initial payment (these non-
refundable surcharges include the Urban Construction 
and Maintenance Tax, and Education Surcharge). 

Both the lack of promulgation of the Administrative 
Measures and continuation of the “pay first, refund later” 
method cause and will continue to cause significant 
negative impacts on naphtha cracker suppliers in 
China. This puts such crackers and linked downstream 
producers in China at a distinct disadvantage compared 
to their competitors in Singapore, South Korea and 
Japan, who enjoy more favorable related fiscal and 
monetary policies.
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As a side note, the potential inclusion of contracts of 
supply with group companies as ostensibly conceived 
as an alternative to achieve an NCT exemption is overly 
strict. The PCR Working Group has been informed that 
officials have at least considered the allowance of an 
additional method for direct exemption from the NCT 
through connection with a “group company”, which is 
allegedly defined as a wholly-owned subsidiary, branch, 
or other entity with 50% participation interest or more 
held by three designated state-owned enterprises. 
This group of suppliers is extremely small, thus 
tightly restricting the modes of supply through which 
companies can qualify for the exemption; and so it is 
recommended that this overly narrow allowance for 
the NCT exemption is avoided in the Administrative 
Measures or related measures.

Recommendation
•  Grant direct naphtha tax exemption to domestically 

manufactured naphtha as long as such naphtha is used as 
feedstock for producing ethylene and aromatic products 
and its manufacturers’ satisfy the relevant administrative 
requirements. 

•  Expand, permanently, the direct naphtha tax exemption 
to imported naphtha as long as it is used as feedstock for 
producing ethylene and aromatic products. 

•  Promulgate the Administrative Measures on the naphtha 
tax exemption, incorporating the aforementioned 
recommendations, as early as possible. 

2. Revise Regulations on APIs and Excipients

Concern
Chinese regulations currently allow Foreign Invested 
Enterprises (FIEs) to apply for Import Drug Licences 
(IDLs) for imports of Active Pharmaceutical Ingredients 
(APIs) and excipients; however, due to the long 
approval process and complex procedures for both 
controlled and generic APIs, as well as excipients, it is 
difficult for FIEs to obtain IDLs.  

Assessment
Foreign manufacturers are unable to quickly launch 
products in the Chinese market without an IDL, a 
situation which is exacerbated by the fact that, given 
China’s pharmaceutical excipients market is only 
now developing, there are relatively few varieties of 
excipients developed domestically and some of those 

excipients are of poor quality. Together, this results in 
fewer choices for drug companies and has become a 
major barrier to the development of new dosage forms 
and varieties of pharmaceuticals in China. 

In the U.S. and EU, pharmaceutical excipients are 
regulated in a way that enables them to be used 
properly and safely without overly strict regulation. The 
food and drug administrations in the U.S. and EU do not 
require special excipient registration procedures, rather 
the drug companies operating in those jurisdictions 
are primarily responsible for the correct usage of their 
excipients. 

It is particularly difficult for FIEs to obtain an IDL given 
the limited capacity of relevant qualified inspection 
institutions and shortage of evaluation experts, which 
in effect make waiting time for IDL approval a minimum 
of one year. Also, it is concerning that there is not 
a sufficient system to ensure the confidentiality of 
information, namely that on the manufacturing process 
of products, that must be submitted when applying for 
an IDL.

In addition, the regulatory regime governing import 
of certain APIs, for example the API mentioned in the 
PCR Working Group’s 2011/2012 Position Paper, is 
problematic. Specifically, this system lacks reasonable 
restrictions on API quantity and purpose of use. 

Recommendation
•  Implement a Drug Master File (DMF) management system1  

for all APIs and excipients as soon as possible. Only if 
this system is not implemented, as a backup, simplify and 
optimise the current IDL system to better enable qualified 
FIEs to more quickly obtain IDLs. 

•  Initiate cross-ministerial consultations to formulate and 
implement official regulations/guidelines on the approval 
of the importation of controlled APIs with a view to having 
MOFCOM approve the importation of controlled API 
samples with reasonable restrictions on quantity and 
purpose of use.

1  A DMF is a document compiled by the pharmaceutical manufacturer – containing 
confidential information about processes, among other information, used in the 
manufacturing, packaging, processing and storing of pharmaceuticals – that is 
submitted to the regulatory authorities for their records.
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3. Improve the Regulations on New Cosmetic 
Ingredients

Concern
Two main regulations inhibit the development of new 
cosmetic ingredients in China. First, according to the 
Application and Evaluation Guide for New Cosmetic 
Ingredients, issued on 13th May, 2011 by the SFDA, 
new cosmetic ingredients are unclearly defined as those 
natural or artificial ingredients that are “firstly used” in 
cosmetics production in China. Second, according to 
the Hygienic Standard for Cosmetics issued on 29th 
January, 2007, by the Ministry of Health (MoH), such 
ingredients require animal toxicological tests that are 
not practical for EU companies.  

Assessment
As mentioned above, the definition of “firstly used” in 
cosmetics set forth in the Application and Evaluation 
Guide for New Cosmetic Ingredients is unclear. While it 
is decipherable that “firstly used” means any ingredient 
that has not previously been used in cosmetic products 
in China, definition beyond this is unclear.  

Under the Hygienic Standard for Cosmetics, certain 
animal toxicological tests are required for new cosmetic 
ingredients and alternative animal tests are not 
accepted as replacements. These tests are not only 
overly burdensome, but also are prohibited by animal 
welfare regulations in the EU, thus making it very 
difficult to for EU companies to satisfy these testing 
requirements.

Recommendation
•  Accept an alternative to animal testing in China, in line with 

animal welfare and legal requirements in the EU and if 
such test methods pass an effectiveness accreditation by 
official certification agencies recognised by the OECD.

•  Refer to Key Recommendation #1 of the Cosmetics 
Working Group’s Position Paper for additional relevant 
recommendations. 

4. Revise the Rules on Import and Export of 
Hazardous Chemicals 

Concern
It is significantly time-consuming and costly for 
PCR companies to comply with two main chemical-
related measures effective in 2012. The first of these 
is the Notice on the Entry-Exit Commodity Directory 

for Inspection and Quarantine by Inspection and 
Quarantine Agencies (2012) (“Notice 203”), which 
was issued on 29th December, 2011, by the State 
Administration of Quality Supervision, Inspection and 
Quarantine (AQSIQ) and the General Administration 
of Customs (GAC) and became effective as of 1st 
January, 2012. The second measure is the Notice 
on Issues Related to Inspection and Regulation on 
Import and Export of Hazardous Chemicals and their 
Packaging (2012) (“Notice 16”) which was issued on 
20th January, 2012 by AQSIQ, and became effective as 
of 1st February, 2012.

Assessment
The Chinese government strictly regulates the import 
and export of more than 3,800 kinds of hazardous 
chemicals listed in the Hazardous Chemicals Directory 
(2002 Edition) issued by the State Administration of 
Work Safety (SAWS) on 3rd March, 2003. Imported 
chemicals are required to have a Safety Data Sheet 
(SDS) and label on the inside of their packaging, 
a Declaration of Conformity, and be accompanied 
by information on the name and quantities of any 
stabilisers and inhibitors they contain. In addition to 
these requirements, exported hazardous chemicals 
require classification identification reports about their 
hazardous characteristics.

While AQSIQ has stated that the aforementioned 3,800-
plus types of hazardous chemicals fall within over 800 
Harmonised System (HS) codes, Notice 203 simply lists 
a variety of HS codes under the “hazardous chemicals” 
category even though some chemicals classified within 
those codes are not necessarily hazardous. (This said, 
the notice does set forth an inspection catalogue of 
160 chemicals and does more explicitly list hazardous 
chemicals that fall under transformed Health Service 
Executive [HSE] codes.) As such, the hazardousness of 
some chemicals listed in Notice 203 needs to be judged 
according to the Hazardous Chemicals Directory (2002 
Edition) rather than according to Notice 203 itself.

As one example of how this situation has played out 
for the worst, since 1st February, 2012, a number of 
companies domiciled in Shanghai, Tianjin, Guangdong 
and other areas have experienced unnecessary 
seizures of imported phenolic epoxy resin and 
polyurethane products, which in turn have resulted 
in significant negative impact on the enterprises 
relying on such products. Notice 203 specifically 
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mentions only four kinds of phenolic epoxy resin 
and polyurethane resin. The Hazardous Chemicals 
Directory (2002 Edition) conditionally classifies phenolic 
epoxy resin and polyurethane products as hazardous 
chemicals (e.g. synthetic resin [CN 32197] with Grade 
1 flammable solvents, for example, phenolic epoxy 
resin, alcohol acid resin, among others; and synthetic 
resin [CN 33645] with Grade 2 flammable solvents, for 
example, amino resins, polyurethane resins, urethane 
resins among others). In other words, only the phenolic 
epoxy resin containing a Grade 1 flammable solvent 
and polyurethane and urethane resin containing Grade 
2 flammable solvents are designated as hazardous 
chemicals, whereas the hazard arises from the 
flammable liquids used as solvents. Phenolic epoxy 
resin or urethane resins without flammable solvents 
are not listed in the Hazardous Chemicals Directory 
(2002 Edition), and therefore should not be considered 
hazardous and thus not regulated as such through an 
interpretation of Notice 203 or otherwise.

In implementing Notice 203, the local State Administration 
for Entry-Exit Inspection and Quarantine (CIQ) requires 
enterprises to identify non-hazardous chemicals (e.g. 
non-flammable phenolic epoxy resin and polyurethane) 
as distinct from the hazardous chemicals classified 
under the HS codes listed by Notice 203 as falling in 
the hazardous category. This is becomes even more 
complicated when different enforcement officials provide 
enterprises different explanations as to the procedure for 
reporting and reviewing import and export of hazardous 
vs. non-hazardous chemicals. Such review procedures 
are unnecessarily timely and costly, and have a significant 
impact on the normal import operations of enterprises in 
China. 

Recommendation
•  Label samples that should be submitted to the inspection 

and quarantine department during examination, and do not 
require site inspection of standard labels on packages.

•  Do not require classification identification reports on the 
hazardous characteristics of a chemical every time it is 
exported, rather require such upon first export and then 
again if the classification of the product is significantly 
changed.

•  Inspection officials should mutually recognise the test 
results of different local inspection and quarantine 
officials; and test results issued by testing organisations 
of other relevant government departments should also 
be recognised by inspection and testing officials across 
different jurisdictions in China. 

•  Simplify and optimise the hazardous chemicals inspection 
process as soon as possible by setting forth transparent 
reforms to reduce inspection costs and clearly define 
the rationale for such costs, cancel duplicative tests, 
and otherwise enable enterprises to complete customs 
clearance and inspection within the shortest possible 
time. Further, execute an annual inspection of hazardous 
chemicals.

•  Create an internal training system within AQSIQ 
organisations and related detailed implementation rules 
to improve communication and coordination between 
government entities and enterprises thus making the 
hazardous chemicals inspection process more efficient. 

5. Enhance Transparency in the Selection              
Criteria and Approval Processes for Chemical 
Investment Projects

Concern
The PCR Working Group is concerned by the fact that 
most chemical project evaluation criteria in China are 
not clearly listed and communicated to applicants in a 
timely manner; even when clearly defined, criteria for 
projects change frequently with very short notice and 
foreign investors are often the last ones to be made 
aware of such changes; and experts for chemical 
project reviews are selected in a non-transparent 
manner. This is a significant problem for European 
companies investing billions of Euros in China-based 
projects who expect a fair and transparent approval 
process for their projects.

Assessment
At the national level, various ministries are involved in 
the regulation of projects above US$300 million, such 
as the MEP for Environmental Impact Assessments 
(EIA), the NDRC for Project Appraisal Reports (PAR), 
and MOFCOM for JV contracts. European companies 
perform vast amounts of work and spend tens of 
millions of Euros in preparing for chemical projects; 
unfortunately, they face very unpredictable and non-
transparent situations in the approval process such as:
•  Most of the project evaluation criteria are not clearly listed 

and communicated in advance. These criteria are left to 
the judgment of the government without any transparent 
notification to the potential investor. This is the case for 
environmental criteria in projects above US$300 million, 
whereas no national standards are set for SO2 and NOX 
emissions, nor for water consumption. The same type of 
non-transparent guidelines is also present in the NDRC 
PAR approval process. 
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•  Even when clearly defined, criteria for projects exceeding 
US$300 million are changed frequently with very short 
notice and foreign investors are often the last ones to be 
made aware of such changes. As a result, this has created 
entry barriers to foreign investors and unfair competition 
between projects promoted by local sponsors versus 
Europeans. In addition, this requires frequent revisions 
to engineering preparation as the project scope faces 
numerous changes during and after the feasibility stage. 
This way of operating is costly as engineering companies 
need to carry out significant revisions to material balance 
and emission level calculations, cost estimates, and so 
on, in their project planning, creating a process that is 
overly time-consuming and inefficient in comparison to 
international best practices for project preparation.

•  At the request of the regulators, the approval process 
involves local expert panels to evaluate the project t hand 
and advise the government on project viability. To date, the 
involvement of such experts has never been formalised 
in an appropriate and clear-cut regulatory format. In 
addition, expert selection is not transparent. Often, direct 
competitors of an applicant are requested to join the 
advisory panel, thereby gaining access to confidential and 
proprietary information submitted in application documents. 
Also, the level of detail required in the application process 
is well beyond the information requested during a similar 
process in OECD countries.

Similar problems also occur for projects below US$300 
million that are dealt with at the provincial or municipal 
or lower levels of government. For example, even for 
sub-processes like energy assessments, competitors 
are included in review panels leading to potential 
leakage of confidential business information to 
competitors.

Recommendation
•  Define and fix fair evaluation criteria for projects to be 

submitted for approval at the national level (to NDRC, MIIT, 
MEP and MOFCOM).

•  Propose clear and neutral recommendations that do not 
discriminate against foreign entities when changes of 
scope are requested at each stage in the project process 
(during EIAs, FSRs, PARs, and other stages).

•  Ensure a defined approach in the selection of an expert 
panel that avoids the involvement of direct competitors and 
extends the process to foreign consultants.

•  Ensure appropriate handling of project reviews and 
approvals at sub-national levels of government (e.g. 
provincial/municipal level).

Abbreviations
API(s)  Active Pharmaceutical Ingredient(s)
AQSIQ  General Administration of Quality   
  Supervision, Inspection and   
  Quarantine
CIQ  China Entry-Exit Inspection and   
  Quarantine Bureau
CPCIF  China Petroleum and Chemical   
  Industry Federation 
DMF  Drug Master File 
EC  European Commission 
EIA  Environmental Impact Assessments
FIE(s)  Foreign-invested Enterprise
FSR  Freight Security Requirements
GAC  General Administration of Customs
GHS  Global Harmonised System of   
  Chemical Labelling
HS  Harmonised System
HSE  Health Service Executive
IDL  Imported Drug Licence
INCI  International Nomenclature of   
  Cosmetic Ingredients
JV  Joint Venture
MEP  Ministry of Environmental Protection 
MIIT  Ministry of Industry and Information   
  Technology 
MoF  Ministry of Finance
MOFCOM Ministry of Commerce 
MoH  Ministry of Health
NCT  Naphtha Consumption Tax
NDRC  National Development and Reform   
  Commission 
NOX  Nitrogen Oxides
OECD  Organisation for Economic Co-  
  operation and Development
PAR  Project Appraisal Reports
PBoC  People’s Bank of China
PCR   Petrochemicals, Chemicals and   
  Refining 
SAT  State Administration of Taxation 
SAWS  State Administration of Work Safety
SDS  Safety Data Sheet
SFDA  State Food and Drug Administration 
SO2  Sulfur Dioxide
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Key Recommendations
1. Pharmaceutical Pricing and Reimbursement
a. Pricing 
•  Establish an improved dialogue between the National Development and Reform Commission (NDRC) 

and pharmaceutical manufacturers in order to develop a fair and more predictable pricing system and a 
sustainable, innovative pharmaceutical industry in China. 

•  Recognise the importance and value of innovation and quality in pricing and bidding systems.

b. Reimbursement
•  Update the National Reimbursement Drug List (NRDL) at least every two years in order to provide better 

access to modern medicines for Chinese patients.

c. Quality
•  Adopt and rigorously enforce recognised standards of Good Manufacturing Practice (GMP) and Good 

Clinical Practice (GCP).
•  Ensure that tender bidding processes include clear, consistent and transparent specifications on product 

quality so that price comparisons are fair and equitable.
•  Ensure all pricing, reimbursement and related regulations are consistent and harmonised nationally so 

as to avoid the current regional differences in processes, interpretation and enforcement.

2. Time to Market and Patient Access to New Medicines
a. Regulatory Process
•  Harmonise the Clinical Trial Approval (CTA) process with European Union (EU) and other international 

standards (i.e. approval granted no more than 60 days from application date).
•   Recognise and accept clinical trial data from other countries, patients in accordance with the International 

Conference on Harmonisation of Technical Requirements for Registration of Pharmaceuticals for Human 
Use (ICH Guidelines) on acceptance of foreign data.

•  Allow submission of the Certificate of Pharmaceutical Product (CPP) in parallel during the course of the 
State Food and Drug Administration (SFDA) evaluation, rather than sequentially as a pre-condition of the 
initial regulatory application.

•  Ensure changes to the Chinese Pharmacopoeia (ChP) (a) are supported by a clear medical and 
scientific rationale, (b) involve appropriate advance consultation with manufacturers, (c) acknowledge 
universally accepted international standards and the associated timelines needed for transition of any 
regulatory changes, and (d) ensure that products that are already approved in China, and that meet 
global standards of quality, safety and efficacy, are not unfairly disadvantaged in the market as a result of 
changes to the ChP. 

b. Availability of Non-Essential Drugs List (non-EDL) Products
•   Allow non-EDL products to be sold in urban Community Health Centres (CHCs) and rural Health Centres.

Pharmaceutical Working Group
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R&D in China. An improved operating environment as 
recommended in this Position Paper will increase and 
accelerate this investment trend.

While this Position Paper is prepared by EU-owned 
companies, the pharmaceutical industry is truly global 
in nature. Most EU pharmaceutical companies have a 
strong position in the USA and vice-versa. The Working 
Group would therefore encourage Chinese regulators 
to look at the experiences of the major developed 
countries in building an innovative life sciences industry. 
For example, in the EU the pharmaceutical regulatory 
system is harmonised across all EU countries, which 
clearly has been a positive factor for innovation in 
such a diverse group of 27 countries, whereas the 
pharmaceutical pricing models in the USA and Japan 
are universally considered as better encouraging of 
investment in innovation.

The recommendations presented here encourage the 
development of a healthy local pharmaceutical industry 
(for both international and domestic companies) in 
line with the Chinese government’s objectives and 
with patients at the core. Overall, China is lacking 
a proper mechanism to efficiently coordinate public 
health policies and the pharmaceutical industry’s needs 
generally. If China wants its rightful place on the ‘world 
map’ of the pharmaceutical industry in terms of real 
innovation, it will need a shift of paradigm that enables 
all participants (both international and domestic) to 
work closely with the relevant officials in a co-ordinated 
manner.

3. Enforcement of Intellectual Property 
    Rights (IPRs)
•  Enforce IPR more rigorously and more consistently.
•  Improve protection of the originator’s confidential Research and Development (R&D) data, and enforce this 

by disallowing reliance on the original registration dossier when a copy product files for approval.
•  Implement effective mechanisms to ensure that copy products cannot file for regulatory approval with the 

SFDA until after the patent has expired.
•  Take serious and effective action to identify and eliminate counterfeit medicines with a ‘zero tolerance’ 

approach. 

Introduction to the Working Group
The Pharmaceutical Working Group represents 29 
European Union (EU) pharmaceutical manufacturing 
companies operating in China.

The EU pharmaceutical industry is a major contributor 
to both the EU and Chinese economies and to the world 
pharmaceutical market. Europe represents 29% of 
the global pharmaceutical market of EUR 579.5 billion 
and in Europe the pharmaceutical industry employs 
640,000 people of which 115,000 are in Research 
and Development (R&D).1 Pharmaceutical R&D 
expenditures in Europe now exceed EUR 27 billion 
and are estimated by Eurostat to generate the highest 
value added per employee, far ahead of other high-tech 
industry sectors.

By develop ing innovat ive new medic ines the 
pharmaceutical industry has made huge contributions 
to life expectancy and quality of life for patients around 
the world, however the risks and investment required 
are huge. A typical new drug takes 12-13 years to reach 
the market at a development cost of EUR 1.0 billion, 
compared with EUR 0.6 billion 10 years ago and EUR 
0.2 billion in the 1980s.2

In China, EU companies have been, and continue to 
be, significant contributors of Foreign Direct Investment 
(FDI). A typical large European pharmaceutical 
company in China employs 3,000 to 4,000 locally and 
spends in excess of EUR 100 million on local R&D. 
Approximately 40% of the major foreign pharmaceutical 
companies operating in China are of EU origin and 
most of these are investing in both manufacturing and 

1  European Federation of Pharmaceutical Industries and Associations (EFPIA) 2011
2   EFPIA 2011
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Recent Developments
Recent positive developments include:
•  Healthcare reforms that will improve patient access to 

medicines longer term
• 12th Five-Year Plan that focuses on local development 

of the life sciences industry and innovation
•  Improvements to the drug evaluation and review 

process

However there is one ongoing major concern:
•  The trend and increasing frequency of mandated price 

reductions

1. Healthcare Reforms – a Positive Development
The Chinese government’s plans for healthcare reform 
provide substantial funds for improving healthcare 
access and delivery. Key objectives are (i) a broader 
and more equitable access to healthcare, (ii) increased 
coverage of social benefits (for basic care), (iii) 
increased investment in public health initiatives (e.g. 
vaccinations), (iv) increased contribution to costs 
by government, (v) investment in community-based 
healthcare facilities, and (vi) lowering of costs via 
regulation (inter alia the prices of drugs).

The Working Group welcomes these reforms as positive 
developments and would point out that innovative new 
medicines often reduce the overall costs of healthcare 
by reducing hospital isation days and the costs 
associated with adverse drug effects. Pricing should 
therefore not be considered in isolation but rather 
within the overall context of healthcare delivery costs. 
Typically drug costs and other consumables account 
for a relatively small percentage of overall healthcare 
expenditure.3 

Overall healthcare expenditure in China at 4.98% of 
Gross Domestic Product (GDP)4 still lags behind that in 
Europe (8.8% of GDP), Japan (8.1% of GDP) and the 
U.S. (16% of GDP), however these reforms are helping 
to close the gap.

2. 12th Five-Year Plan focus on Life Sciences and 
     Innovation – a Positive Development
The new 12th Five-Year Plan puts a major focus on 
life sciences as a potential key contributor to more 
sustainable economic growth. Concerns for social 

3  R&D-based Pharmaceutical Association Committee (RDPAC) May 2012; RDPAC, 
EFPIA 2011.

4   RDPAC May 2012; RDPAC, EFPIA 2011.

equality also put healthcare high on the government’s 
agenda.

The life sciences industry now being classified as 
a strategic sector5 should provide good long-term 
opportunities for the pharmaceutical industry generally 
(both Chinese and foreign), especially enterprises that 
have strong R&D capability, provided that pricing and 
reimbursement policies in China adequately recognise 
and reward both innovation and product quality.

3. Drug Evaluation and Review – a Positive 
    Development

The Centre for Drug Evaluation (CDE) recently issued 
the “Principles and Procedures for Drug Technical 
Review” in April 2011 with the objective of improving 
and enhancing transparency, consistency and efficiency 
in the drug review process.

These reforms include (a) the establishment of separate 
pharmacology and toxicology departments, (b) new 
review processes for drug registration applications and 
(c) measures to improve communications between 
reviewing professionals.

The Working Group welcomes this initiative but still 
has concerns about the relatively slow process for drug 
registration in China as compared with other countries 
(as outlined in Key Recommendations below in section 
2). 

4. Pricing Reductions – a Major Continuing Cause 
    for Concern

Since 1998 the National Development and Reform 
Commission (NDRC) has mandated 28 drug price 
reductions estimated to have impacted 1,318 types of 
drugs by an average of 21%. The Working Group is 
concerned about the recent acceleration of this trend.

Furthermore, during the March 2011 National People’s 
Congress, the NDRC announced plans to not only 
continue with further price reductions, but also to 
eliminate price differentials between innovative and 
generic drugs. Many brands were also removed from 
the “innovative drug” pricing category. In addition the 
NDRC has sought to oversee prices of non-reimbursed 

5   State Council, Decision of the State Council on Accelerating the Cultivation and 
Development of Strategic Emerging Industries, viewed 5 May 2012. http://www.
gov.cn/zwgk/2010-10/18/content_1724848.htm.
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a. Pricing 

Concern
The current "cost-plus" pricing system implemented by 
the NDRC does not encourage innovation for both EU 
and domestic companies and does not take product 
quality into account.

The innovative industry has suffered several price cuts 
since 1998 with even bigger reductions since the end of 
2010. It is based on the assumption that this is the best 
way to achieve cost containment that is incorrect and 
importantly, it has a direct negative impact on quality.

Assessment
It is important to understand that innovative drugs that 
are more effective and safer can actually generate 
real cost benefits by reducing overall drug expenditure 
and by keeping people out of hospital. There are also 
significant indirect economic benefits, such as keeping 
people at work.

A pr ic ing system that  rewards innovat ion and 
encourages consistent international quality standards 
would better serve the medical and patient needs in 
China and also accelerate China’s development to a 
more innovative economy.

Expenditure on pharmaceutical products in China 
accounts for approximately 50% of the total healthcare 
budget, so driving down pharmaceutical prices is 
not the sole solution to managing overall healthcare 
expenditure. Furthermore, a large proportion of the 
total drug bill is accounted for by profit margins in the 
distribution channel together with VAT, which are outside 
the control of the manufacturers. Pharmaceutical 
distribution in China is extremely fragmented, very 
inefficient and relatively expensive compared with the 
EU and the U.S.

For products sold via a bidding process it is important 
to have a fully transparent and consistent specification 
of quality so that competitive bidding prices can be 
compared on an equal and fair basis. Raising the 
general standards for Good Manufacturing Practice 
(GMP) would encourage the development of a healthy, 
sustainable pharmaceutical industry in China that 
could also compete effectively in international markets 
and improve China’s image as a manufacturer of high 
quality, safe and effective medicines.

drugs, establishing reference prices for these drugs 
largely based on the prices set for generic products 
(largely a cost-plus basis).

The Working Group welcomes the additional macro-
emphasis given to innovation but the reality is that 
current pharmaceutical pricing and reimbursement 
policies in China are having a negative impact and 
actually stifle innovation. Furthermore, product quality is 
not taken sufficiently into account as specific criteria in 
pricing and reimbursement policy decisions.

Key Recommendations
The fo l lowing recommendat ions seek c lar i ty, 
transparency and equality across the entire national 
pharmaceutical sector in China. EU companies are 
investing ‘in China for China’ and simply seek fairness 
and equal treatment. 

Following these recommendations would result in 
a pharmaceutical business environment in China 
that better encourages investment in innovation and 
product quality and will help establish China as a major 
global centre for life sciences. This fits well with two of 
China’s key macro-economic policies of (a) focusing on 
innovation and (b) providing better healthcare access 
for the people.

Due to the long product development t ime for 
pharmaceutical products, the relatively short effective 
patent life and the extremely high costs and risks 
associated with pharmaceutical R&D, the following 
three factors are key to encouraging innovation:
•   Pharmaceutical pricing and reimbursement
•   Time to market and patient access to new medicines
•   Intellectual property rights protection

1 .  P h a r m a c e u t i c a l  P r i c i n g  a n d 
Reimbursement

Key points:
•   Pricing and reimbursement policies do not acknowledge 

and reflect the costs of (a) innovation and (b) 
maintaining sustainable product quality, and thereby do 
not encourage innovation. 

•  Government mandated price reductions on patent-
protected products furthermore actively discourage 
innovation.
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The implementation of the “single reimbursement price” 
for newly-listed National Reimbursement Drug List 
(NRDL) drugs would mean that local generic drugs may 
be fully (100%) reimbursed while originator drugs may 
be only partially reimbursed, thereby causing an uneven 
‘playing field’.

Recommendation
•   Establish an improved dialogue between the National 

Development and Reform Commission (NDRC) and 
pharmaceutical manufacturers in order to develop 
a fair and more predictable pricing system and a 
sustainable, innovative pharmaceutical industry in 
China. 

•  Recognise the importance and value of innovation 
and quality in pricing and bidding systems.

b. Reimbursement

Concern
According to the Ministry of Human Resources and 
Social Security (MOHRSS) 1999 guideline, the NRDL 
must be updated at least once every two years. 
However, the NRDL was last updated in November 
2009, the first t ime in f ive years. Furthermore, 
numerous oncology and biological products have not 
been included in this update. This means that Chinese 
patients have been denied access to a significant 
number of modern medicines.

Assessment
The NRDL is the mechanism by which Chinese patients 
receive access to reimbursed medicines through the 
healthcare system.

The Working Group has continuously lobbied for more 
frequent updates to the NRDL. This would not only 
benefit patients by granting them access to newer and 
more advanced medicines, but would also encourage 
more investment and development in the entire sector, 
including domestic manufacturers who account for more 
than 75% of all drug sales in China. 

The actual implementation of the NRDL by individual 
provinces has been very slow and it was not until 
January 2012 that all provinces completed Provincial 
Reimbursement Drug List (PRDL) adjustments. During 
this time the vast majority of patients were unable to 
enjoy the benefits of the enlarged list of reimbursed 
drugs. The Working Group recommends that the whole 

process be studied by the national regulators with the 
objective of streamlining the process.

The MOHRSS 1999 NRDL guideline actually states 
that the NRDL must be updated at least once every two 
years so simply enforcing an existing regulation would 
be a major step forward in achieving this objective.

For example, according to statistics from the most 
recent Intercontinental Medical Statistics (IMS) data, in 
2010, among the top-selling 100 synthetic drugs in the 
world, 57 of the drugs have been sold on the Chinese 
market as of now and only 35 of these drugs have been 
included in the state medical insurance drug catalogue 
since 1999. In China it can take up to eight years for an 
innovative medicine to reach patients under some level 
of reimbursement, compared to Japan (4-7 months), 
Hong Kong (2-3 months), Taiwan (5-8 months) and the 
USA (3-6 months).

Recommendation
•  Update the National Reimbursement Drug List (NRDL) 

at least every two years in order to provide better 
access to modern medicines for Chinese patients in 
line with NRDL guidelines.

c. Quality

Concern
There have been several public scandals recently in 
connection with poor quality medicines and related 
products (e.g. gelatine capsules). This, coupled with 
recent bad publicity in the food sector, has not been 
good for China’s overall quality image worldwide. 
There is therefore a vital need for quality to be 
given prominence in the overall planning for the 
pharmaceutical industry.

Assessment
The use of generic products in China is huge but too 
much focus on price alone has led to inconsistent 
product quality and overcapacity. It has forced many 
companies to reduce quality in order to lower costs and 
remain price-competitive. This ‘self-destructive’ process 
is counter-productive to the nation’s clear need for a 
sustainable industry. Until quality meets universally 
recognised international standards China will not 
secure its rightful place as a major world centre for life 
sciences.
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The process for CTA alone can take up to one year, 
in comparison with 60 days in Europe. Even when 
Chinese clinical trials are completed the regulatory 
application cannot even be submitted to the State Food 
and Drug Administration (SFDA) until the product is 
actually licenced for sale in the country of origin and a 
Certificate of Pharmaceutical Product (CPP) is available 
from the source country.

Changes were made to the ChP in October 2010 
that did not allow foreign companies sufficient time 
to meet the implementation steps and transition 
periods mandated. This particularly adversely affected 
the vaccine manufacturers and has resulted in 
interruption of supply to China of a number of vaccines, 
manufactured in Europe, that meet global standards 
of quality, safety and efficacy. There seems to be no 
scientific rationale for these changes.

Recommendation
•  Harmonise the Clinical Trial Approval (CTA) process 

with EU and other international standards (i.e. 
approval granted no more than 60 days from 
application date).

• Recognise and accept clinical trial data from other 
countries, patients in accordance with the International 
Conference on Harmonisa t ion  o f  Techn ica l 
Requirements for Registration of Pharmaceuticals for 
Human Use (ICH Guidelines) on acceptance of foreign 
data.

•   Allow submission of the Certificate of Pharmaceutical 
Product (CPP) in parallel during the course of 
the State Food and Drug Administration (SFDA) 
evaluation, rather than sequentially as a pre-condition 
of the initial regulatory application.

•  Ensure changes to the Chinese Pharmacopoeia 
(ChP) (a) are supported by a clear medical and 
scientific rationale, (b) involve appropriate advance 
consultation with manufacturers, (c) acknowledge 
universally accepted international standards and 
the associated timelines needed for transition of any 
regulatory changes, and (d) ensure that products 
that are already approved in China, and meet global 
standards of quality, safety and efficacy, are not 
unfairly disadvantaged in the market as a result of 
changes to the ChP. 

Following these recommendations would actively 
encourage more R&D in China and allow Chinese 
patients faster access to new medicines. With its 

Recommendation
•  Adopt and rigorously enforce recognised standards 

of Good Manufacturing Practice (GMP) and Good 
Clinical Practice (GCP).

•  Ensure that tender bidding processes include clear, 
consistent and transparent specifications on product 
quality so that price comparisons are fair and 
equitable.

•  Ensure all pricing, reimbursement and related 
regulations are consistent and harmonised nationally 
so as to avoid the current regional differences in 
processes, interpretation and enforcement.

2.  Time to Market and Patient Access to 
New Medicines

Key points:
•  Regulatory delays exist in the following areas:

- Clinical Trial Approvals (CTA)
- Clinical trial timing and duplication
- Timing of submission of Certificate of Pharmaceutical 

Product (CPP)
•  Pricing approval and reimbursement delays, plus 

delays in entry to local formularies further compound 
the patient access issue (see section 1 above)

•  Non-Essential Drugs List (Non-EDL) drugs are not 
currently available in Community Health Centre (on a 
private pay basis)

a. Regulatory Process

Concern
The pharmaceutical regulatory process in China is very 
long compared with other countries, unnecessarily 
complex and discouraging local innovation. Regulations 
are often changed at short notice and without adequate 
prior consultation with manufacturers, for example the 
October 2010 changes to the Chinese Pharmacopoeia 
(ChP).

Assessment
Pharmaceutical products must first be approved for 
sale in the country of origin and then clinical trials must 
be repeated in China, often unnecessarily, before a 
regulatory application in China can even be initiated. 
There is therefore a delay of several years, during 
which time Chinese patients are denied access to new 
and important innovative medicines.
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existing excellent clinical trial centres and medical 
infrastructure, China easily has the potential to fully 
participate in prestigious international clinical studies 
and become a world leader in pharmaceutical R&D.

The long-term objective should be the adoption of a 
single ‘Marketing Authorisation’ process, as is used 
in most other countries, instead of the current local 
manufacturing or Imported Drug Licence (IDL) routes. 
This will receive strong support from the European 
Chamber, the European Federation of Pharmaceutical 
Industries and Associations (EFPIA) and other relevant 
regulators.

b. Availability of Non-Essential Drugs List (non-EDL)  
    Products

Concern
The development of urban Community Health Centres 
(CHCs) and rural basic health centres is a key feature 
of the new healthcare reform. Patient access to quality 
pharmaceutical products in these centres is an issue.

Assessment
The creation of the Essential Drugs List (EDL) in 2010 
and investment in basic health centres represent a 
very positive move to provide basic medical services 
and supply basic pharmaceutical products to the vast 
majority of China’s population.

Current implementation of this new policy is limited by 
insufficient government funding. In the long run, officials 
may also limit the development of this basic system 
only to that segment of the population with very limited 
resources. More affluent people who do not want use 
the basic system will still prefer to go to the biggest 
hospitals.

From the Working Group point of view, it would be in 
the interest of both patients and the economic viability 
of the basic medical system to allow the sales of non-
EDL products in urban CHCs and rural health centres 
on a private-pay or partially-reimbursed basis.

Recommendation
•  Al low non-EDL products to be sold in urban 

Community Health Centres (CHCs) and rural Health 
Centres.

3.  Intellectual Property Rights (IPR) 
     Protection

Key points:
•  Patent rights should be more consistently enforced
•  Enforcement of Intellectual Property Rights (IPR) at 

product registration should be strengthened
• Product originator’s confidential data is not adequately 

protected
•  China remains a major world source of counterfeit 

drugs 

Concern
China seeks to become a truly innovative economy 
by 2020 and development of strong local biotech 
and pharmaceutical industries will be a key factor in 
achieving this goal. However the weak enforcement 
of IPR does not encourage and support innovation. 
Recent amendments to China’s intellectual property 
laws to allow compulsory licensing of patents, prior to 
patent expiry, create more uncertainty for innovative, 
research based pharmaceutical companies

Assessment
Strong protection and enforcement of IPR is vital to the 
development of a sustainable pharmaceutical industry 
anywhere in the world. Despite rapid growth in the 
healthcare market in China, local pharmaceutical R&D 
expenditure represents less than 1% of global R&D 
spend in the sector, so the potential is huge for China 
if adequate policies are implemented and enforced to 
genuinely reward and promote innovation.

Patent laws have existed in China since 1993, however 
the issue is the lack of pro-active and consistent 
enforcement. This would benefit both Chinese and 
foreign companies.

Despite some positive government efforts to address 
the issue, China remains a major global source of 
counterfeit medicines that, while presenting a serious 
health hazard, is also not good for China’s overall 
image both domestically and internationally.
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Recommendation
•   Enforce IPR more rigorously and more consistently.
•  Improve protection of the originator’s confidential 

Research and Development (R&D) data, and enforce 
this by disallowing reliance on the original registration 
dossier when a copy product files for approval.

•  Implement effective mechanisms whereby copy 
products cannot file for regulatory approval with the 
SFDA until after the patent has expired.

•  Take serious and effective action to identify and 
eliminate counterfeit medicines with a ‘zero tolerance’ 
approach.

Abbreviations
CDE Centre for Drug Evaluation
CHC  Community Health Centre
ChP Chinese Pharmacopoeia
CNY  Chinese Yuan
CPP  Certificate of Pharmaceutical Product
CTA  Clinical Trial Application
EDL Essential Drugs List 
EFPIA European Federation of Pharmaceutical   
 Industries and Associations
EU European Union 
EUR Euro
FDI Foreign Direct Investment 
GCP  Good Clinical Practice
GDP  Gross Domestic Product
GMP  Good Manufacturing Practice
ICH International Conference on Harmonisation  
 of Technical Requirements for Registration  
 of Pharmaceuticals for Human Use

IDL Imported Drug Licence
IMS Intercontinental Medical Statistics
IPR  Intellectual Property Rights
MOHRSS  Ministry of Human Resources and Social  
 Security
NDRC  National Development and Reform   
 Commission
Non-EDL Non-Essential Drugs List 
NRDL  National Reimbursement Drug List
PRDL Provincial Reimbursement Drug List
R&D  Research and Development
RDPAC R&D-based Pharmaceutical Association   
 Committee
SFDA  State Food and Drug Administration



Rail Working Group

Section Three: Trade in Goods

211

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

Key Recommendations
1. Allow Foreign Companies to Contribute More to China’s Railway Industry

•   Allow for more foreign investment in the railway sector to alleviate budget pressure. 
•  Revise the National Development and Reform Committee’s (NDRC) localisation policy to improve technology, 

project execution and safety in the railway industry. 

2. Strengthen Competition in the Rail Industry
•  Separate policy from delivery by creating independent rail infrastructure operators at the local level, as well as 

competing rail services operators.
•  Improve intermodal coordination by optimising the ministerial structure.
•  Allow foreign companies to compete freely in the market, especially in new segments where there is no Chinese 

product available. 

3. Improve the Rail Industry Supply Chain through Further Protection of 
    Intellectual Property Rights (IPR)

•  Protect IPR in order to encourage investment in the railway sector.
•  Improve the railway supply chain by encouraging investment by small- and medium-sized enterprises.

4. Improve Transparency in the Standardisation and Specification Process
•  Allow all companies legally registered in China to participate as members in all relevant technical committees 

and working groups for national and industry standards.
•  Increase transparency in the standardisation process, especially for industrial standards formulation.

Rail Working Group

Introduction to the Working Group
The Rail Working Group consists of manufacturers 
in the fields of rolling stock, rail infrastructure and 
signalling systems along with services for rail. The 
Working Group represents the common interests of the 
European rail industry.

Recent Developments
Railways have been a key contributor to China’s rapid 
economic growth over the last decades. China now 
has more than 93,000 kilometres of railway, of which 
more than 7,000 km are high-speed rail.1 China has 
the world’s busiest passenger railway system, and the 
world’s second-busiest freight railway.

1   Ministry of Railways, 11th April 2012, Railway Statistical Report 2011

The massive CNY 4 trillion economic stimulus package 
introduced in 2008 accelerated railway construction, 
but since much of this was loan-financed it also led 
to later debt issues. The Ministry of Railways (MOR) 
is currently facing large debts, and revenue is still far 
below expenditure. Railway construction also slowed 
after last year’s fatal train collision in Wenzhou, due to 
safety concerns. 

Despite these issues, railway investment will continue 
on a large scale in the future. According to MOR’s 
plans, the length of China’s railway network will reach 
120,000 km by 2015, of which 12,000 km will be high-
speed rail.

Many of China’s cities have built urban rapid transit 
systems over the last decade, and 12 Chinese 

: The red flags denote key recommendations perceived to be clearly market access related
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cities now have functioning metro systems. By 2020 
it is estimated that 40 cities will have built metro 
systems, including many second- and third-tier cities. 
Approximately 160 of China’s cities have a population 
of over one million people, which shows that there is 
still room for continued development in the urban rail 
sector.

Key Recommendations
1. Encourage Foreign Companies to Better 
    Contribute to China’s Railway Industry

Concern
In order to accelerate rail development, the Chinese 
government has promoted a policy of localisation 
and technology transfer. While the Working Group 
recognises the achievements of China’s general railway 
policies in the past, the Working Group believes that a 
number of regulations in place are restricting foreign 
companies from making future contributions.

Assessment
Limited market access remains a major issue for foreign 
players in the Chinese railway industry. The Ministry of 
Railways (MOR) holds “import, digest, absorb and re-
innovate”2 as a principle and implements it by requiring 
a high level of localisation and know-how transfer. In the 
mainline sector no foreign entity is allowed to bid directly 
for a project in rolling stock or signalling segments. In 
markets that are partly open, foreign companies can 
usually only win projects under conditions of technology 
transfer. In the urban rail sector, the regulatory system 
also restricts foreign companies’ ability to bid directly 
for rolling stock projects and signalling, and this has 
also prevented some Sino-foreign joint ventures from 
obtaining a licence or qualification to bid. 

The criteria for bidding for projects are defined in great 
detail and do not allow for flexibility in the industrial set-
up (for instance the traction package, Train Control 
and Monitoring System (TCMS) and bogie capability 
are to be held by the local rolling stock manufacturer), 
whereas some foreign companies may prefer to locate 
these capabilities in different entities, such as in a 
wholly foreign-owned enterprise (WFOE) or a joint 
venture. In terms of repair facilities, there is a clear 

2  MOR: How China’s Railways Import, Digest, Absorb, and Re-innovate”, 
Xinhua, 29 April 2007, viewed 16 July 2012, http://news.xinhuanet.com/
politics/2007-04/29/content_6043932.htm

indication from the government that such facilities 
should be centralised in each city and that China 
Northern Railway (CNR) and China Southern Railway 
(CSR) should hold a majority stake in those companies.

On 18th May 2012, MOR issued Implementation 
Guidelines on How to Encourage and Guide Private 
Investment in Railways.3 These Guidelines followed the 
State Council’s call for increased private investment 
in a number of sectors that are currently dominated 
by public investment.4 The Working Group welcomes 
such initiatives, as more private investment will help 
alleviate MOR’s budget pressure. However, it is still not 
clear whether the definition of “private capital” includes 
foreign investment. The above-mentioned official 
documents all use the ambiguous term minjian ziben, 
which is usually interpreted as only meaning Chinese 
capital—not all private capital. The Working Group 
hopes that future policies to attract private investment 
will unambiguously include investments made by 
foreign as well as domestic companies. 

Recommendation
•  Allow for more foreign investment in the railway sector to 

alleviate budget pressure.
•  Revise NDRC’s localisation policy to improve technology, 

project execution and safety in the railway industry. 

2. Strengthen Competition in the Rail Industry

Concern
The railway industry is lagging behind other transportation 
modes in terms of competitiveness. This trend stems 
from a lack of coordination among transportation modes, 
and a lack of separation between policy and delivery 
in the railway industry. The rail industry in China is 
also characterised by high barriers to entry and a lack 
of competition, leading to inefficiencies and a lack of 
dynamism. 

Assessment
China’s railway governance system is unique in many 
respects, since the Ministry of Railways (MOR) is both 
the regulator and the operator. This has served the 

3  Ministry of Railways, 16 May 2012, Implementation Guidelines on How to 
Encourage and Guide Private Investment in Railways (tizhengfa No. 97, 
2012), viewed July 16 2012, http://www.china-mor.gov.cn/zwzc/gfwj/201205/
t20120518_31830.html

4   State Council, May 7 2010, The State Council’s Opinions on How to Encourage 
and Guide the Healthy Development of Private Investment (guofa No. 13, 2000), 
viewed July 16 2012, http://www.gov.cn/zwgk/2010-05/13/content_1605218.htm



Rail Working Group

Section Three: Trade in Goods

213

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

railway sector well in the past, and MOR’s success 
in expanding China’s railway system has been a key 
contributor to economic growth during past three 
decades. However, the system is not well adapted to 
China’s current situation, and the railway industry is 
lagging behind in competitiveness. 

In the past, railways were the only choice for long-
distance freight and passenger transport, since road 
and air transport were still underdeveloped. But the 
situation has changed rapidly over the last decade, 
and today railways compete against profit-driven 
companies in the road and air transport industries. Lack 
of competition in the rail sector damages the industry’s 
dynamism and competitiveness.

The rail industry also suffers both from a lack of 
coordination with other transport modes, largely owing 
to the fact that no single ministry has a mandate for 
intermodal transport coordination. 

Another important factor is the structure of MOR, which 
currently has the role of policy maker, regulator, and 
operator. This structure is unique among major railway 
nations, most of which separate policy and delivery. The 
lack of separation between operators and policy makers 
can lead to conflicts of interest.5 

On 30th March 2012, the State Council approved and 
circulated NDRC’s recommendations on key reform 
tasks for 2012, which stated that “the case for reforming 
the rail system should be studied according to the 
requirements on ‘separation of regulators and operators’ 
(zhengqi fenkai) and that "private capital should be 
encouraged to enter the rail industry." 6

The Rail Working Group applauds such efforts and 
hopes that actions along these lines will follow. A 
separation of policy from delivery would benefit the 
development of China’s railway sector, and the creation 
of local, independent rail operators would improve 
competition and enhance the strength of the railway 
sector vis-à-vis other transport modes.

5  Paul Amos and Richard Bullock, December 2011, Governance and structure 
of the railway industry: three pillars, World Bank China Transport Topics No . 
02, available at http://www.worldbank.org/en/news/2012/01/11/international-
experience-useful-china-railway-governance-reform

6  State Council, March 18 2012, The State Council’s Approval and Circulation 
of NDRC’s Opinions on Key Tasks for Further Reform of the Economic 
System in 2012, viewed July 16 2012, http://www.gov.cn/zwgk/2012-03/22/
content_2097110.htm

Recommendation
•  Separate policy from delivery by creating independent 

rail infrastructure operators at the local level, as well as 
competing railway service operators.

• Improve intermodal coordination by optimising the 
ministerial structure.

•  Allow foreign companies to compete freely in the market, 
especially in new segments where there is no Chinese 
product available. 

3. Improve the Rail Industry Supply Chain 
    through Further Protection of IPR

Concern
The supply chain of the railway industry should include 
both large, vertically integrated companies, as well as 
smaller, specialised enterprises. Smaller companies 
bring innovation and technological progress to the 
overall supply chain, and can thereby play an important 
role in driving the industry forward. This is not the 
case in China’s rail industry, and much can be done to 
improve the situation for smaller, private players. 

Assessment
Specialised companies can bring flexibil ity and 
innovat ion to the overal l  supply chain.  These 
companies foster innovation both on the technological 
and managerial side of the sector, and are a great 
source of value to larger organisations worldwide. Such 
companies are normally active in multiple industrial 
sectors, which enable them to introduce best practices 
and cutting-edge technologies from other industries. 

A successful integration of small- and medium-sized 
enterprises is not possible if intellectual property rights 
(IPR) are not protected sufficiently. Moreover, current 
requirements on technology transfer do not encourage 
such companies to invest in China. 

Recommendation
•  Protect IPR in order to encourage investment in the railway 

sector
•  Improve the railway supply chain by encouraging investment 

by SMEs
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4. Improve Transparency in the 
    Standardisation and Specification 
    Process

Concern
Foreign players in the rail industry are often not given 
the opportunity to comment on drafts of standards and 
specifications, which sometimes leads to entry barriers 
and unfair competition.

Assessment
In order for both foreign players and domestic players 
to provide compatible products and services to 
Chinese customers, foreign players should have more 
opportunities to be fully involved in the specification and 
standardisation processes. 

In April 2012, the State Council Legislative Affairs Office 
(SCLAO) issued provisional measures intended to 
streamline the consultation process for draft legislation 
and regulations, in order to improve transparency in 
the regulatory process. According to these measures, 
“public consultation for draft regulations should not be 
less than 30 days." 7  

The Rail Working Group hopes that these rules will be 
applied to the regulatory process in the railway industry, 
as this will benefit the healthy development of China’s 
rail industry.

Recommendation
•  Allow all companies legally registered in China to participate 

as members in all relevant technical committees and 
working groups for national and industry standards.

•  Increase transparency in the standardisation process, 
especially for industrial standards formulation.

7  Legislative Affairs Office of the State Council of China, April 27 2012, 
SCLAO’s Opinions on Solicit ing Comments on Draft Legislation and 
Regulations, viewed July 16 2012, http://www.chinalaw.gov.cn/article/
cazjgg/201204/20120400367358.shtml

Abbreviations
CNR  China Northern Railway 
CNY  Chinese Yuan
CSR  China Southern Railway 
IPR  Intellectual Property Rights 
JV  Joint Venture
MOR Ministry of Railways
NDRC  National Development and Reform    
 Commission
TCMS  Train Control and Monitoring System 
WFOE  Wholly Foreign Owned Enterprise
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Renewable Energy Sub-Working Group 

Key Recommendations

1. Support and Promote a Level Playing Field for Both Domestic and International
    Companies in the Renewable Energy Sector in China

•  Eliminate favourable financing terms (e.g. lower interest rates) to state-owned renewable energy 
equipment manufacturers and provide greater financing support for the renewable energy sector.

•  Allow foreign-invested enterprises to apply for funding from government financed Research and 
Development (R&D) projects.

•  Promote a transparent bidding system that increases the relative weight of non-price criteria, such as 
life-cycle costs and the cost of energy in the evaluation of bids.

2. Increase Transparency and Overall Participation in the Drafting and 
Enforcement of Technical Industry Standards and Certification

•  Allow more pronounced participation for international companies in the standard initiation and 
development process.

•  Recognise certification from international certification bodies in order to alleviate the backlog of 
turbines awaiting certification.

•   Implement clear and consistent policies in testing of Wind Turbine Generators (WTGs) for Low Voltage 
Ride Through (LVRT), power quality, grid adaptability and electrical simulation model.

•  Grant international certification bodies the official authority to conduct testing and certification in China.

3. Encourage Policies that Restructure the Current Power System to Increase 
Supply/Demand Flexibility to Allow for Greater Penetration of Renewable Energy

•  Develop new principles and methods for a comprehensive system dispatch focused on an overall 
least-cost optimisation of the system.

•  Introduce economic incentives not only for developing wind and solar power generation but also 
making thermal power plants more flexible.

•  Increase grid flexibility through coordinated development between government, grid and power-
generation stakeholders. European companies have valuable experience in promoting system 
flexibility and should be engaged in the process.

•  Eliminate all possible wind and solar curtailment and speed up connection of all non-hydro renewable 
energy power generation.

4. Allow Renewable Energy Product Manufacturers to Provide Grid-Friendly 
Renewable Power Plant Solutions by Direct Participation in Renewable Energy 
Farm Design.

•  Promote the concept of grid-friendly renewable power plants - power plants with an electrical 
performance no different than conventional power sources.

•  Allow Foreign-Invested Enterprises (FIEs) to participate in renewable energy farm design in order to 
leverage their experience and expertise.

: The red flags denote key recommendations perceived to be clearly market access related
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Introduction to the Working Group
The Renewable Energy Working Group is a sub-
working group of the Energy Working Group. It was 
formed in 2008 to respond to the rapidly-changing 
policy and business environment affecting renewable 
energy companies. The Working Group is composed of 
primarily renewable energy equipment manufacturers 
and developers and is very active in engaging with 
the Chinese and European officials on policies and 
regulations in the field of renewable energy.

Recent Developments
China’s energy consumption in 2011 reached 3,480 
million tonnes of coal equivalent (MTCE), of which 
coal continued to dominate the mix at 70%. Under 
the guidance of the 11th Five-Year Plan, non-fossil 
fuel proportion of China’s total energy production rose 
to 8.3% by the end of 2011. Furthermore, the share 
of non-fossil fuels will rise significantly to 11.4% by 

2015 and 15% by 2020, to meet official targets. The 
renewable energy industry has received significant 
attention throughout the last year as China begins to 
implement plans to reach the stated targets. The major 
events of this past year related to renewable energy are 
as follows:
•  Wind turbine installations in the Chinese wind market 

peaked in 2011. It is expected that annual installations 
will start declining from 2012, by an average of 4% per 
year, with potential further downside in the near term.

•  The National Energy Administration (NEA) released its 
“Wind Power Development Construction Administration 
Temporary Measure” [2011] 285, in August 2011. Under 
the rules, all projects, regardless of size, must receive 
approval from the NEA in order to be permitted for 
construction. Previously, projects of less than 50MW in 
capacity could be approved by provincial or municipal 
officials. Projects that are built without having been first 
reported to the NEA will not receive China’s wind feed-in 
tariff. 

5. Promote the Underdeveloped Biogas Sector toward Sustainable Development
•  Create a series of long-term support schemes for international communication between Chinese 

enterprise with western counterparts so as to introduce advanced technology and facilitate technology 
neutralising and critical technology R&D.

•  Reform the governmental funding, improve feed in tariff policy and introduce tax reduction in different 
chains in the biogas industry to attract more enterprises to invest in biogas development or related 
services.

•  Change the subsidy model from investment subsidies to a comprehensive support system, especially 
for difficult chains for middle and large-scale biogas projects.

•  Establish centralised biogas supply systems within villages, especially in northern China, which will be 
highly efficient and easy to maintain.

•  Develop policies to encourage biogas development for municipal, industrial and vehicle consumption 
as well as rural plants or households. 

•  Extend biogas raw material to various wastes, such municipal waste, high density organic waste, 
sludge and industrial waste. Encourage co-operation between the agricultural and municipal sectors 
to enable utilisation of a co-processing of agricultural and bio-organic waste from restaurants and 
households (kitchen waste).

•  Develop high value-added biogas industrial technology such as dry fermentation, biogas purification, 
and biogas turbines.

•  Establish unified standards for biogas equipment to facilitate systematic and standard biogas project 
development.

•  Place more emphasis on non-price criteria, such as life-cycle costs, advanced technology and quality, 
when evaluating bids for biogas projects.

•  Streamline the fairness and openness of bidding process for large and middle-sized biogas projects.
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•  In 2011 China’s cumulative installed wind power capacity 
amounted to 62.34GW, up 39.4% year-on-year (yoy); 
the new installed wind capacity in 2011 amounted 
to 17.63GW with 11,409 Wind Turbine Generators  
installed, which represented a decrease of 6.9% yoy.

•  Quality issues in 2011 led to the disconnection of 702 
wind turbines from the power grid in Gansu and another 
644 wind turbines from Hebei.

•  The Interim Measures on Subsidies Fund Management 
for the Construction of Green Energy Demonstration 
Counties was jointly announced in April 2011 by the 
NEA, the Ministry of Finance (MoF) and the Ministry of 
Agriculture. 108 green energy demonstration counties 
were appointed and 26 counties were approved to enter 
into the implementation phase. 

•  In June 2011, China agreed to end subsidies to wind 
power companies that use domestic components 
instead of imports. The subsidy, which was only 
available to Chinese domestic WTG manufacturers or 
Chinese controlled Joint Ventures (JVs), was introduced 
in August 2008 and awarded CNY600/KW for the first 
50 units of 1.5 MW or larger WTGs produced. Single 
grants ranged from US$6 million to US$22 million, 
according to the U.S. Trade Representative’s office. 
The Working Group welcomes this announcement as 
it reflects positive changes towards more fair policies in 
the wind industry.

•  The NEA issued “First Round of Provincial Project 
Approvals under the 12 Five-Year Plan”, granting 
approval to a total of 27GW worth of wind power 
projects, in July 2011. With this notice, the NEA 
introduced a more strict approval system for wind power 
projects in order to ensure better coordination between 
wind power deployment and the grid development as 
well to ensure sound development of the wind power 
industry. 

•  On 24th July, 2011, the National Development and 
Reform Commission (NDRC) issued a notice in order 
to introduce the solar photovoltaic (PV) tariff. The feed-
in tariff (FIT) was set at CNY 1.15/kWh for solar power 
plants, approved before July 2011 and put in operation 
before the end of 2011. For those projects put in 
operation from 1st January, 2012, the feed-in tariff was 
set at CNY 1.0/kWh. As of 1st January, 2012, Liaoning 
province is offering a 30% premium in addition to the 
national FIT in order to increase its attractiveness, since 
the single uniform national FIT does not reflect the 
different levels of solar radiation, thus the vast majority 
of the projects are taking place in western China. It is 
further expected that the tariff will be adjusted according 

to the development of the market. These tariffs will 
accompany the existing FITs for onshore wind (CNY 
0.51-0.61/kWh) and bio-power from agriculture and 
forestry residual (CNY 0.75/kWh).

•  The NEA approved a series of 18 technical standards 
designed to regulate the development of the wind 
energy sector that were implemented in November 
2011. Among others, the standards cover grid access 
for large wind farms, offshore wind, turbine operations, 
and manufacturing requirements for key equipment.

•  On 19th October, 2011, the United States Solar 
World Industries America Inc., along with six U.S. 
PV companies, appealed to the U.S. Department of 
Commerce and U.S. International Trade Commission 
to review the case of Chinese PV companies illegally 
dumping polycrystalline silicon PV cells on the U.S. 
market. At the time of writing, duties between 30-250% 
on imported PV cells had been levied on Chinese 
imports into the U.S. Furthermore, in January 2012, 
China’s wind tower manufacturers face an investigation 
into alleged dumping into the U.S. market that could 
harm their future sales prospects. 

•  In January 2012, the NEA announced during its Annual 
Work Report Meeting that already 3 GW of projects to 
be realized during 2012 have received official approval. 

•  In February 2012, the NEA issued an urgent document 
demanding provincial energy bureaus to ban new wind 
farm projects in areas that have a rate of curtailment, 
(connected WTGs lying idle due to insufficient electricity 
demand), of over 20%.

•  In March 2012, the NEA released the “Second Round of 
Provincial Project Approvals under the 12th Five-Year 
Plan”, totalling 16.76GW of new wind projects, including 
837MW of distributed wind projects and 997MW of 
demonstration projects – two segments being prioritised 
by the central government.

•  On 15th March, 2012, the State Council released its 
“Report on the Work of the Government” in the course 
of the 11th National People’s Congress. Accordingly, 
the original version explicitly stipulated “to curb the 
blind expansion of the solar industry”, however upon 
discussions with legislators and political advisors this 
wording was amended “to prevent the blind expansion 
of the manufacturing capacity of solar energy facilities”. 

•  On 28th April, 2012 the MoF, Ministry of Science and 
Technology (MOST) and NEA announced that 1709 
MW of “Golden Sun Projects” have been approved. 
Interestingly, on the 18th January, 2012 when the call 
for applications was released, a subsidy of CNY7/ 
Watt-peak (Wp) was set, however on the 28th April,  a 
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subsidy of RMB 5.5/Wp was announced, thus indicating 
a reduction of 21% within the course of just 3 months, 
reflecting the extreme competition among Chinese 
players. 

The Renewable Energy Sub Working Group noted 
the rapid development of the sector and welcomes 
the steps taken to encourage sustainable growth. 
The Working Group’s main concerns regarding the 
developments of the sector are as follows:
•  Approval mechanisms currently focus on the quantitative 

aspects of renewable energy-related projects, whereas 
further improvements in qualitative requirements will 
encourage more sustainable growth.

•  An opaque drafting and implementation process of 
technical standards prohibits the contribution of all 
stakeholders, limiting their impact potential.

•  Unequal treatment of domestic and international 
operators, especially the lack of recognition of 
international track records and certification, inhibits 
China’s ability to successfully internationalise.

Key Recommendations
1. Support and Promote a Level Playing Field 

for Both Domestic and International 
Companies in the Renewable Energy 
Sector in China

Concern
A fair and open market would allow for the development 
of a competitive industry that will serve to generate 
more electrical energy and better quality of electricity 
at a lower price. The industry has increasingly become 
more competitive and the ability for international 
companies to compete has been hindered through 
regulations and policies that unfairly tilt the playing field 
in domestic companies’ favour. 

Assessment
Unequal access to government R&D funding
Government R&D funding and support is part of a long-
stated goal to transform the country into a technology 
world leader. In nearly all sectors of China’s modern 
economy, particularly among emerging industries such 
as renewable energy technologies, Chinese companies 
are encouraged to carry out R&D, innovate, file patents 
and gain independence from foreign technologies. 
Government-led efforts to boost “indigenous innovation” 
have risen in the last five years.

National-level government bodies such as NEA, MOST 
and MOF continue to provide direct financial support 
to Chinese-owned renewable energy equipment 
manufacturers, while foreign-invested companies 
either (a) are not permitted to apply or (b) are heavily 
disincentivised from doing so because they must apply 
through a Chinese-controlled partner who retains legal 
rights over any resultant intellectual property from such 
R&D work.

Long-standing R&D funding programs such as the 
National Key Science and Technology Projects (MOST), 
the 863 and 973 programs (MOST), Applied Technology 
Research and Pilot Projects (NEA) and government 
funding support for national-level R&D centres and 
laboratories have, over the years, provided billions of 
RMB in government support for Chinese renewable 
energy companies, skewing the competitive playing 
field against FIEs.

Unequal access to bank financing
Currently, the main sources of financing for renewable 
energy companies in China are through loans, bonds 
and initial public offerings. Of these sources, bank loans 
provide the majority of financing with relatively high 
interest rates. Chinese renewable energy equipment 
manufacturers have both official and unofficial access to 
bank financing from large state-owned banks that their 
foreign-invested counterparts do not. The state-owned 
China Development Bank alone has made available a 
total of US$47.3 billion of credit lines to support Chinese 
solar and wind companies.1

In 2011, energy companies in China issued more 
than CNY 100 million in bonds with interest rates at 
approximately half the rate of those that can be attained 
through commercial bank loans. However, these bonds 
are generally only available for State Owned Enterprises 
(SOEs), putting private companies, both domestic and 
foreign, at a significant cost disadvantage.2 

In addition to the inability of private companies to 
issue bonds, small and medium enterprises in China 
have long had problems in raising debt financing from 
financial institutions to fund their investment projects. 
This is mainly due to Chinese banks’ heavy focus 
on their balance sheets and ability to provide for the 

1   Bloomberg New Energy Finance – Shining a Fresh Light on China Development 
Bank’s Credit Lines (Oct 2011)

2   Beebe, Alan; Hancock, Randall; Hove, Anders; Loarie, Clara; Stover, Piper:The 
China Greentech Report 2012, Greentech Networkd Ltd, Hong Kong, 2012.
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sufficient security of their borrowers, rather than on a 
project’s merit when making their credit assessment 
and lending decisions. 

For small and medium enterprises (SMEs) in the 
renewable energy industries, this problem is even 
greater due to the fact that (i) many new energy 
companies are new and have an asset-light balance 
sheet; (ii) many new energy projects must secure long-
term financing as such projects often require significant 
initial capital investment and the return on such 
investment may only be recovered over a period of time; 
and (iii) many renewable energy projects are considered 
to be more risky as the relevant technologies are 
usually at the initial phase of commercialisation and the 
return may be less predictable.

Recommendation
•  Eliminate favourable financing terms (e.g. lower interest 

rates) to state-owned renewable energy equipment 
manufacturers and provide greater financing support for 
the renewable energy sector.

•   Allow FIEs to apply for funding from government-
financed R&D projects.

•  Promote a transparent bidding system that increases the 
relative weight of non-price criteria, such as life-cycle 
costs and the cost of energy in the evaluation of bids.

2. Increase Transparency and Overall 
Part icipat ion in the Draft ing and 
Enforcement of Technical Industry 
Standards and Certification Concern

As China shifts from high growth to sustainable growth 
in the renewable energy industry, organisations 
responsible for standards and certification have 
been established. These organisations are tasked 
with developing domestic standards and certification 
mechanisms, but they have yet to sufficiently draw 
references from proven international practices and 
experiences. Not only would inclusion and participation 
of international stakeholders help drive China’s technical 
capabilities forward, it would also relieve existing 
process bottlenecks and help harmonise Chinese and 
international technical standards and certification.

Assessment
China continues to emphasise standards systems and 
certification in order to transform the wind industry 
from a high-growth industry to a sustainable one. This 
has led to the formation of the Wind Energy Standards 

Committee in 2010. International players operating in 
China have not been included as full members of the 
committee, and so, have been all but omitted from 
participating in the standards initiation and development 
process. This exclusion is unfair to FIEs but it also 
inhibits China’s abilities to develop technical standards 
that are harmonised with international ones – harming 
not only foreign-invested manufacturers but Chinese 
ones as well.

Momentum toward WTG certification for LVRT and 
other technical features began in 2011, in the wake of 
grid accidents causing the disconnection of hundreds 
of low-quality turbines in Gansu and Hebei provinces. 
The Working Group is encouraged by this shift to 
focus on the quality of WTG installations. However, 
the certification process has to date been relatively 
unorganised and is causing severe bottlenecks in 
business operations.

The China Electric Power Research Institute (CEPRI) 
is currently the only authority for grid-connection 
certification work. With limited testing facilities and 
resources, CEPRI is simply unable to cope with 
the sudden surge of certification work that needs 
processing, causing severe bottlenecks. International 
manufacturers have requested CEPRI to accept 
international test centre certificates to both accelerate 
the certification process, and reduce the risk of 
intellectual property leaks from installing a turbine 
for testing. To date, these requests have yet to be 
accommodated.

The Renewable Energy Sub Working Group applauds 
China’s acceleration in laying out standards for the 
industry and would welcome opportunities to further 
comment and discuss the standards and process with 
the relevant regulators.

Recommendation
•  Allow full participation of international companies in the 

technical standard initiation and development process.
•  Recognise certification from international bodies 

domestically, in order to alleviate the backlog of turbines 
awaiting certification.

•  Implement clear and consistent policies in testing of 
WTGs for LVRT, power quality, grid adaptability and 
electrical simulation model.                               

• Grant international certification bodies the official 
authority to conduct testing and certification in China.
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3. Encourage Policies that Restructure 
the Current Power System to Increase 
Supply/ Demand Flexibility to Allow for a 
Greater Penetration of Renewable Energy

Concern
Effective grid integration of renewable energy power 
sources requires sound policies promoting system 
flexibility, not just grid infrastructure build out. While 
China continues to install new renewable energy power 
sources and invest in state-of-the-art grid infrastructure, 
it sti l l  lacks sound policies and supply/demand 
mechanisms to promote system flexibility.

Assessment
Despi te s igni f icant  investment  and increased 
government awareness, an alarming proportion of 
China’s installed renewable energy power sources 
remain unconnected to the power grid. In 2011, more 
than 25% of installed wind turbines in China were 
unconnected and inactive, representing significant 
economic loss and inefficiency. Meanwhile, wind 
power curtailment – grid-connected WTGs standing 
idle because of insufficient electricity demand – has 
had major negative impact in China’s north and north-
eastern areas. According to the China Wind Energy 
Association’s 2011 preliminary investigation of wind 
power curtailment, of the areas surveyed, some of 
the provinces included had curtailment rates of over 
20%: Gansu (25.25%), Inner Mongolia (23.10%), 
Jilin (21.02%), while others were in the double-digits: 
Heilongjiang (14.39%), Liaoning (10.45%)

China’s leaders have recognised the importance of 
these two perennial grid problems but, to date, have 
primarily sought to address them with technical solutions 
and large-scale grid investment. The government’s 
commitment to a national high-voltage power grid is 
laudable but along with such infrastructure, new policies 
and market mechanisms are vital to ensure renewable 
energy sources are properly utilised and integrated the 
same way as traditional power sources are. Currently, 
many government and grid stakeholders think of 
renewable energy integration wholly separate from 
traditional sources, setting arbitrary penetration limits of 
the former for fear that it is too unreliable. 

Yet with the right technology innovation and proper 
policy mechanisms, it is possible to turn “wind farms” 
into “wind power plants,” whose power output is 

predictable, controllable and dispatchable. The 
systematic and coordinated integration of these wind 
power plants into the overall power system increase 
the systems’ energy supply standing. Practical 
experience of wind power development in China 
and other countries indicates that the coordinated 
development between wind power and the grid is 
part of a larger restructuring of modern electric power 
systems that must be equipped to handle new energy 
patterns, improved resource optimisation and long-term 
sustainable development.

Experience in Europe has demonstrated that, with 
rational economic incentives, flexibility from both the 
generation side and consumption side can be effectively 
improved, and renewable energy penetration can rise 
much higher than 10%. In the long term, it is necessary 
to establish management systems with the best benefits 
for the whole of society, the environment and with 
the lowest economic costs as well as coordinate the 
legitimate interests of all stakeholders in power system.

Recommendation
• Develop new principles and methods for a comprehensive 

system dispatch focused on an overall least-cost 
optimisation of the system.

•  Introduce economic incentives not only for developing 
wind and solar power generation but also making 
thermal power plants more flexible.

•  Increase grid flexibility through coordinated development 
between government, grid and power generation 
stakeholders. European companies have valuable 
experience in promoting system flexibility and should be 
engaged in the process.

•  Eliminate all possible wind and solar curtailment and 
speed up connection of all non-hydro renewable energy 
power generation.

4. Allow Renewable Energy Product 
Manufacturers to Provide Grid-Friendly 
Renewable Power Plant Solutions by 
Direct Participation in Project Design.

Concern
At present, only local grid design institutes are permitted 
to undertake wind farm design in China. However, FIEs 
have valuable experience and knowledge, which would 
boost grid-integration and better utilise existing wind 
resources.
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Assessment
Grid-friendly wind power plants (WPPs) have become 
a generally accepted concept throughout the wind 
power industry globally. Grid-friendly WPPs depend 
on a number of advanced technologies relating to 
WTGs, operational controls, forecasting, advanced 
siting and data communication. Such design and 
technical features give them similar characteristics as 
conventional power plants – fully controllable, adjustable 
and fast-responding. Promoting the concept of grid-
friendly WPPs is a vital step for China to smoothly 
integrate increasing amounts of renewable energy into 
the power system. Grid-friendly WPPs directly benefit 
wind power developers, grid operators and investors.
 
According to relevant regulations in China, only local 
design institutes are permitted to conduct detailed wind 
resource evaluations and feasibility studies, and are 
permitted to carry out wind farm design. While such 
design institutes and wind power developers are gaining 
experience designing, constructing and integrating 
wind farms into the grid, FIEs have valuable experience 
that is not being leveraged in China. This knowledge 
and experience must be accessed if China is to fully 
promote grid-friendly WPP solutions.

WTG spacing and wind farm micro-siting in China’s 
wind power bases in particular should be carried out 
scientifically and reasonably in order to realise shared 
benefits among all parties and maximise the owners’ 
benefits. In these two regards, the technical support 
capability of WTG manufacturers in micro-siting and 
design of grid-friendly WPPs play very important roles. 

Recommendation
•  Promote the concept of grid-friendly WPPs – power 

plants with an electrical performance no different than 
conventional power sources.

•  Allow FIEs to participate in renewable energy farm 
design in order to leverage their experience and 
expertise.

5. Promote the Underdeveloped Biogas 
Sector toward Sustainable Development

Concern
Chinese biogas industry development demands 
systematic government support from both policy 
and financial points of view. Although the Chinese 
government has issued favourable policies for biogas 

construction and feed in tariffs, the gap in material 
collection, biogas price subsidy, and the lack of 
systematic quality standards discourages potential 
enterprises interested in biogas development and 
the consequent introduction of appropriate biogas 
technology and equipment development. Even with 
the encouragement of biogas development, European 
companies are rarely awarded projects because the 
evaluation criteria is heavily weighted towards price with 
an under-emphasis on lifecycle costs, quality, advanced 
technology and experience.

Assessment
By the end of 2009, there were 35 million rural household 
biogas pools in China (capacity<12 m3). Chinese 
household biogas pools account for more than 90% of 
the entire world stock, and they are helpful for alternative 
livelihoods and to improve rural living through solutions 
to environmental pollution and energy costs. However, 
household biogas is not very efficient and is difficult to 
maintain. Furthermore, as the Socialist New Countryside 
Campaign is implemented throughout China, the rural 
population is discouraged to raise livestock at home 
and effectively increases the difficulty for the individual 
household to maintain the biogas pool. 

From 2003 to 2010, China invested a total of CNY 
61 billion in its Rural Biogas Program. Moreover, in 
2008, NDRC and MOF jointly issued the “Document of 
Investment Plan for Middle and Large Biogas Projects” 
which defines the priority to develop middle and large 
sized biogas projects in the Rural Biogas Program to 
replace household biogas. In 2008, household biogas 
investment ratio was 81.6%, middle and large sized 
biogas project 3% and service sites 11.5%; in 2009, 
the mix had significantly changed to 47.6%, 35.1% and 
14.1% respectively.

According to New Energy Revitalisation Plan (draft) to 
be issued in 2012, by 2020 China plans to have a total 
of 80 million rural households using biogas and more 
than 8,000 large scale biogas projects, reaching an 
annual utilisation volume of biogas of 44 billion cubic 
meters.

In China, middle and large-scale biogas projects are 
financially supported by the government; otherwise, 
they are not  economical ly  v iable.  For fore ign 
enterprises, it is very difficult to access procurement 
and bidding information as early as their Chinese 
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counterparts or competitors. Furthermore, even 
though those foreign engineering companies have the 
opportunity to be involved in the bidding process, they 
rarely win because of their higher costs. These higher 
costs are due to the years of experience combined with 
high quality materials that are proposed for the project. 
Even though it is often proclaimed the importance of 
the introduction of the best available technology, in the 
reality, price is still the primary selection criteria and 
advanced technology and the quality of the mechanical 
components are not sincerely taken into account.

Foreign companies are often required to combine 
western technology with local costs; this situation 
represents a serious entry barrier for many foreign 
companies. The over-emphasis on the price for 
selection criteria, instead of the lifecycle costs of 
the project, negatively impacts both the Chinese 
environment and the development of the biogas sector. 
A more open market and a transparent reweighting of 
the evaluation criteria would be very helpful in allowing 
the introduction of appropriate environmental solutions 
and also helping the  possibility to develop a open 
cooperation among Chinese and foreign players.

Recommendation
•  Create a series of long-term support schemes for 

international communication between Chinese 
enterprise with western counterparts so as to introduce 
advanced technology and facilitate technology 
neutralising and critical technology research and 
development.

•  Reform the governmental funding, improve feed in tariff 
policy and introduce tax reduction in different chains in 
biogas industry to attract more enterprises to invest in 
biogas development or related services.

•  Change the subsidy model from investment subsidies to 
a comprehensive support system, especially for difficult 
chains for middle and large-scale biogas projects.

• Establish centralized biogas supply system within 
villages, especially in northern China, which will be 
highly efficient and easy to maintain.

•  Develop policies to encourage biogas development for 
municipal, industrial and vehicle consumption as well as 
rural plants or household. 

•  Extend biogas raw material to various wastes, e.g. 
municipal waste, high density organic waste, sludge, 
industrial waste. Encourage co-operation between the 
agricultural and municipal sectors to enable utilisation 
of a co-processing of agricultural and bio-organic waste 
from restaurants and households (kitchen waste).

•  Develop high value-added biogas industrial technology 
such as dry fermentation, biogas purification, and biogas 
turbine.

•  Establish unified standard for biogas equipment to 
facilitate systematic and standard biogas project 
development.

•  Place more emphasis on non-price criteria, such as life-
cycle costs, advanced technology and quality, when 
evaluating bids for biogas projects.

•  Streamline the fairness and openness of bidding process 
for middle and large-scale  biogas projects.

Abbreviations
CEPRI  China Electric Power Research Institute
FIE Foreign Invested Enterprises 
FYP Five-Year Plan
GW Gigawatt
JV Joint Venture
LVRT Low Voltage Ride Through
MoF Ministry of Finance
MTCE Million Tonnes of Coal Equivalent 
MW  Megawatt
NDRC National Development and Reform Commission
NEA National Energy Administration
NPC  National People’s Congress
R&D  Research and Development
Wp Watt-peak 
WPP Wind Power Plants 
WTG Wind Turbine Generator 
YoY Year on Year
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Smart Grid Sub-Working Group

Key Recommendations
1. Facilitate Smart Grid Project Participation and Promote Private Access

•  Intensify Sino-EU bilateral cooperation in the research and construction of smart grid.
•  Increase the scope and depth of participation of EU enterprises in national-level pilot projects.
•  Establish regular, systematic Sino-EU smart grid communication platforms, where European enterprises can 

share their valuable experience with State Grid Corporation of China and China Southern Power Grid.
•  Promote partial access to emerging smart grid projects in order to introduce the latest ideas and technology 

from Europe. 

2. Coordinate the Standardisation and Certification Process
•  Encourage foreign cooperation in the development of coordinated smart grid standards.
•  Allow European companies to participate in the standard drafting process through full participation in the 

technical committees and working groups.

3. Promote and Encourage the Establishment of Decentralised Grid Operators and 
Demand Response Aggregators 
•  Install distributed generation facilities (wind, solar, combined heat and power) close to energy consumption 

sites near or within cities in order to take full advantage of renewable energy and to achieve energy 
conservation and emissions reduction objectives.

•   Implement stronger control of decentralised power generation and storage systems. 
•  Integrate wind forecasting to move scheduling decisions closer to real time and expanding cooperation among 

neighboring balancing areas. 
•  Improve the grid’s efficiency and lower rates, where utilities with advanced metering technology should begin 

a transition to pricing regimes in which customers pay rates that reflect the time-varying costs of supplying 
power. 

: The red flags denote key recommendations perceived to be clearly market access related

Introduction to the Sub-Working 
Group
The Smart Grid Working Group is a Sub-Working 
Group of the Energy Working Group. It was formed in 
January 2010 to help European companies respond 
to the market growth and policy changes in China’s 
smart grid sector. The Working Group is composed 
of power equipment manufacturers, IT solution 
developers as well as other important stakeholders. It 
has been proactively engaging Chinese and European 
policymakers on policies, regulations, and standards 
related to the development of smart grids.

The WG seeks to establish effective and constructive 
dialogue on relevant issues among key stakeholders to:
•   Facilitate smart grid project participation
•   Coordinate standardisation and certification processes
•  Offer additional models to ensure electricity transmission 

security

Recent Developments
The commitments of the 12th Five-Year Plan to 
increase non-fossil fuel in China’s energy consumption 
are set to rise from 8% in 2010 to 15% by 2020. In 
order to achieve these ambitious targets, the Chinese 
government is heavily promoting wind and solar power 
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generation through various regulations and policies. 
However, the intermittent nature of these forms of 
power generation will require a strong and smart grid for 
the power to be distributed to the end consumer. 
 
The State Grid Corporation of China (SGCC), the 
largest utility company in the world, supplies power 
to approximately 88% of China.1 In July 2009, SGCC 
released China’s Strong and Smart Grid Development 
Plan2 which is designed to equip China with the 
necessary infrastructure for stable power transmission. 
This plan outlines a three-stage roadmap that will lead 
towards smart grid development in China:
Stage 1 (2009-2010): Planning and Pilot Phase
Stage 2 (2011-2015): Full Construction Phase
Stage 3 (2016-2020): Leading and Enhancing Phase

The roadmap, now in the second phase, proposes 
the development of ultra-high voltage (UHV) pilot 
projects in order to correct the imbalance in energy 
supply and energy consumption and will act as the 
backbone of China’s grid structure. In July 2010, the 
SGCC published the SGCC Framework and Roadmap 
for Strong and Smart Grid Standards3 where eight 
domains, 26 technical fields and 92 series of standards 
were identified as priorities. Following this release, two 
UHV pilot projects have so far been completed and five 
UHV alternating current (AC) transmission lines are 
still awaiting approval from the National Development 
and Reform Commission (NDRC) 4. In 2012, SGCC will 
continue with UHV construction, as two direct current 
(DC) projects have been approved and construction 
has begun. The Southern Hami-Zhengzhou ±800kV 
UHVDC Transmission Project and the Xinjiang-
Northwest Main Grid 750kV HVDC Transmission Line 
will connect western and central China.5 Aside from 
these UHV projects, by the end of 2011, the SGCC had 

1  ZPryme, April 30, 2012. ‘COAL REPORT SERIES, CLOSER LOOK AT CCS 
RELEASED BY ZPRYME SMART GRID INSIGHTS PRACTICE’. Viewed on 
April 28th, 2012<http://zpryme.com/news-room/smart-grid-executive-survey-
infographic-by-zpryme.html>

2  Green Energy Times, “SGCC Issue Three-stage smart grid development plan , to 
be Fully Completed by2020”, 28th March 2011, viewed on 22nd June 2011, http://
www.ge-times.com/cn/smartgrid_market/20110328/1714.html

3  State Grid Corporation of China.  SGCC Framework and Roadmap for Strong 
and Smart Grid Standards, July 2010

4  State Grid Corporation of China: Projects. Viewed on May 20th, 2012 <http://www.
sgcc.com.cn/ywlm/projects/list/index.shtml>

5  “Southern Hami-Zhengzhou ±800kV UHVDC Transmission Project, Second 
Xinjiang-Northwest Main Grid 750kV HVDC Transmission Line Start Construction 
to Build the Silk Road of Electricity Connecting the Western Frontier with the 
Central Plains” Viewed on May 20th, 2012 <http://www.sgcc.com.cn/ywlm/
mediacenter/corporatenews/05/272889.shtml>

implemented a total of 238 smart grid pilot projects.6

During the 12th Five-Year Plan, SGCC proposed 
to invest CNY 1.5 trillion in smart grid, power grid 
construction and intelligent construction. Actual 
investment of the SGCC in 2011 reached CNY 301.9 
billion, exceeding expectations by 13.24%. This 
investment also included research and development 
(R&D) investment of CNY 6.45 billion. In 2012 the 
SGCC proposes again to match the grid investment 
target of over CNY 300 billion, including CNY 80 billion 
of R&D investments. Including China Southern Power 
Grid Co.’s (CSG) investment of more than CNY 100 
billion, the 2011 total power distribution investment in 
China exceeded CNY 400 billion, and investment in 
2012 is expected to match this level. With this massive 
investment, China continues to lead the world in 
absolute investment in smart grid.

In terms of demand-side management, in 2011 
SGCC installed approximately 51 mil l ion smart 
meters and plans to install an additional 37 million in 
2012. However, even with this additional control and 
monitoring of electricity demand, power shortages 
will continue in China with an estimated shortfall of 
40 million kilowatts in 2012.7 China and the European 
Union have noted this energy shortage, and on 3rd May, 
2012 signed a joint statement for enhanced cooperation 
of the electricity market where it was agreed that the 
two parties will work together towards access to the 
electricity market.8

The Smart Grid Working Group welcomes the rapid 
development of the smart grid in China. However, 
the dominance of SGCC and CSG in the smart grid 
sector creates an unlevel playing field and discourages 
healthy competition that would stimulate technological 
advancement. These utility companies act as both 
suppliers and customers in the sector and possess a 
clear advantage in that the market entry barriers are 
practically impenetrable. European businesses have 
been the primary technology contributors to the growth 

6  ZPRYME STATE GRID CORPORATION OF CHINA (SGCC) SWALLOWS THE 
GLOBAL SMART GRID STAGE, Viewed on May 20th, 2012 <http://zpryme.com/
news-room/state-grid-corporation-of-china-sgcc-swallows-the-global-smart-grid-
stage-zpryme-reports.html?blogger=Zpryme>

7   “Power Shortages Continue in 2012” Viewed on May 24th, 2012. < http://english.
caixin.com/2012-02-07/100354067.html>

8  Joint Statement for Enhanced Cooperation on Electricity Markets between the 
European Commission and the State Regulatory Commission of China. 3 May, 
2012. Viewed on June 1st , 2012. <http://ec.europa.eu/energy/international/
bilateral_cooperation/china/doc/20120503_eu_china_joint_statement_
electricity_markets_en.pdf>
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of the Chinese electricity market for the past three 
decades, and look forward to the continued contribution 
to smart grid development in China.

1. Facilitate Smart Grid Project Participation 
and Promote Private Access

Concern
As the proponent and developer of smart grid strategy 
concepts, European enterprises not only have world-
leading experience in new energy, energy saving, 
energy management and many other technical aspects, 
but have also explored a variety of systematic theories 
and practical experience on energy policy. However, 
even with this vast experience and knowledge, 
European companies are still all but excluded from the 
smart grid sector in China.

Assessment
The rapid development of smart grid market is 
predominantly invested, implemented and driven by 
Chinese State-Owned Enterprises (SOE) and affiliated 
companies of SGCC and CSG. Except for the rare 
participation in pilot projects, foreign enterprises are 
barely allowed to be involved. Allowing EU companies 
to participate will greatly accelerate the construction 
progress of the smart grid with the use of advanced 
European technology. European companies are also 
willing to assist China’s development and minimise error 
probability with their experience in construction of smart 
grids.

Towards the end of 2011, the Fifth Sino-EU Energy 
Dialogue was held in Belgium. The Director General 
of the National Energy Administration (NEA), Mr. 
Liu Tienan, and EU Energy Commissioner Gunther 
Oetinger agreed that China and the EU would 
strengthen energy cooperation and jointly maintain 
energy security. In the future the two economies will 
improve cooperation in energy efficiency, clean energy 
development, supervision systems and management 
of energy. During the 14th Sino-EU Leaders' Meeting in 
early 2012, Premier Wen Jiabao met with the President 
of the European Council, Herman Van Rompuy and the 
President of the European Commission, José Manuel 
Barroso. The two sides agreed to further the cooperation 
on energy science and technology, to further emphasise 
the strengthening of cooperation in the field of electric 
vehicles, and to promote the common goal of reducing 
energy consumption and emissions. In the most recent 

joint statement, EU Energy Commissioner Gunther 
Oetinger and Wu Xinxiong, the Chairman of the State 
Electricity Regulatory Commission of China (SERC), 
agreed to cooperate to improve access to the electricity 
market. 

The Smart Grid Working Group hopes, with the joint 
efforts of China and EU leaders, that China could 
further reduce the policy barriers in order to allow EU 
companies to become much more involved in the 
construction of the smart grid.

Recommendation
•  Intensify Sino-EU bilateral cooperation in the research and 

construction of smart grid.
•  Increase the scope and depth of participation of EU 

enterprises in national-level pilot projects.
•  Establish regular, systematic Sino-EU smart grid 

communication platforms, where European enterprises can 
share their valuable experience with State Grid Corporation 
of China and China Southern Power Grid.

•  Promote partial access to emerging smart grid projects in 
order to introduce the latest ideas and technology from 
Europe. 

2. Coordinate the Standardisation and 
Certification Process

Concern
European companies are excluded from the standard 
drafting process for smart grids in China. The process 
is largely defined by SGCC and it raises the concern 
that these standards are being used as market access 
barriers toward European companies.

Assessment
In order to drive forward the standard drafting process, 
the Standardization Administration of China (SAC) 
and the NEA established the National Smart Grid 
Standardization Promotion Group. This group was 
divided into three distinct sections: the grid group, 
the equipment group and the international group. 
The grid group is governed by the China Electricity 
Council (CEC) and has the mandate to organise smart 
grid standard system research, including planning, 
construction, operation management and maintenance. 
The equipment group is governed by the China 
Electrical Equipment Industrial Association (CEEIA) 
and is responsible for organising standard system 
research, technical coordination and standard system 
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revision concerning smart grid equipment. The final 
group, the international group, is governed by SAC 
and is responsible for organising and participating in 
international activities related to smart grid.

In June 2010, the “SGCC Framework and Roadmap for 
Smart Grid Standards” was released and identified eight 
domains, 26 technical areas, and 92 standard series. 
Additionally, 137 corporate standards have been issued 
that play a vital role in building pilot projects.  Finally, 
SGCC was involved in the development of four national 
standards and 22 industrial standards in smart grid-
related fields. The monopolistic nature of the industry, 
coupled with the disproportionate influence of SGCC 
and CSG in the standard-setting process, creates 
barriers for European companies to enter the market 
and share their know-how and experience.

It is important for Chinese standardisation institutions 
to cooperate with their European counterparts and 
create a coordinated policy and regulatory framework 
that facilitates technology and market development. 
Discrepancies between Chinese and international 
standards will not only create additional barriers that 
prevent European companies from entering Chinese 
market, but also hinder Chinese companies from 
entering foreign markets. An integrated and well-
structured set of demonstration projects, that includes 
the participation of international companies, will 
accelerate the transition from the pilot stage to a full 
scale, commercially viable roll-out. Chinese officials 
and companies can benefit significantly from enhanced 
cooperation and collaboration with European companies 
and institutions through sharing best practices and 
experiences.

Recommendation
•  Encourage foreign cooperation in the development of 

coordinated smart grid standards.
•  Allow European companies to participate in the standard 

drafting process through full participation in the technical 
committees and working groups.

3.  Promote and Encourage the Establishment   
of Decentralised Grid Operators and 
Demand  Response Aggregators 

Concern
SGCC has defined ultra-high voltage (UHV) as a 
principal component in connecting the various grids in 
China. SGCC continues preparations to build a national 
power network through UHV transmission lines by 
synchronising the regional grids of North China, East 
China and Central China to form an UHV Synchronised 
Grid by 2015.

However, some industry experts have expressed the 
following three concerns in solely relying on UHV in the 
smart grid roadmap for China:
•  Technology: The UHV technology is not mature enough 

and is no longer employed in most power grids worldwide 
because of the difficulties of renewable integration. 

•  Cost: The longer the UHV transmission line, the larger 
the electricity transmission loss. This would significantly 
increase the life cycle cost and the cost per unit of 
electricity transferred.

•  Operation: SGCC through the UHV network will monopolize 
China’s smart grid market. In addition, connecting regional 
power grids by UHV transmission line has high risk of 
leading to national blackouts.

Therefore, the option of distributed smart grids with 
decentralised grid operators and demand-response 
aggregators should be considered for China’s future 
smart grid roadmap.

Assessment
In 2010, the NEA announced the development of a 
distributed energy system and during the 12th Five-Year 
Plan period, China will vigorously develop a distributed 
smart grid system. The National Energy Research 
Institute’s (NERI) participation in the U.S.-China smart 
grid research project with the Tianjin Eco-District (TEDA) 
can be considered a positive start. This project, led by 
NERI, focuses on clean, efficient, distributed demand-
side smart grid system.
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The most critical problem that stands to be solved is 
how to connect renewable energy sources into the grid. 
Renewable energy connection and energy storage 
problems have continuously been shown to be a 
point of difficulty for SGCC. For example, only 70% of 
the country’s total installed wind power capacity was 
connected to the grid in 2011. 

In China, the existing electric power system and the 
operation model of electric power enterprises do not 
support the development of a distributed smart grid. 
Within the existing electric power regulation framework, 
it is still not clear which elements will stimulate power 
grid enterprises to participate in the construction of a 
distributed smart grid.

Europe was the first continent to suggest the concept 
of a smart grid. The European Twenties project will 
demonstrate by early 2013 through real-life, large-
scale demonstrations, the benefits and impacts of 
several critical technologies required to improve the 
pan-European transmission network. It will give Europe 
the capability to respond to the increasing share of 
renewables in its energy mix by 2020 and beyond, while 
keeping its present level of reliability performance. 

For example, today Denmark’s smart grid, which mainly 
consists of a distributed energy system, should be a 
valuable reference for China. Denmark has more than 
6,300 individual wind generators that produce more 
than 20% of the country’s total generation. China 
could also look to the experiences gained through 
the European Union funded Web2Energy smart grid 
project, where 11 European companies cooperate 
together to establish a smart grid through installation of 
communication links through to power producers, grid 
terminals and consumers.

Recommendation
•  Install distributed generation facilities (wind, solar, combined 

heat and power) close to energy consumption sites near 
or within cities in order to take full advantage of renewable 
energy and to achieve energy conservation and emissions 
reduction objectives.

•  Implement stronger control of decentralised power 
generation and storage systems. 

•  Integrate wind forecasting to move scheduling decisions 
closer to real time and expanding cooperation among 
neighboring balancing areas. 

•  Improve the grid’s efficiency and lower rates, where 
utilities with advanced metering technology should begin a 
transition to pricing regimes in which customers pay rates 
that reflect the time-varying costs of supplying power. 

Abbreviations
AC  Alternating Current
CEC China Electricity Council 
CEEIA China Electrical Equipment Industrial   
 Association 
CSG China Southern Power Grid
DC  Direct Current
NDRC National Development and Reform    
 Commission
NEA National Energy Administration  
NERI National Energy Research Institute
R&D   Research and Development
SAC  Standardization Administration of China
SERC   State Electricity Regulatory Commission 
SGCC State Grid Corporation of China 
WG Working Group 
SOE     State-Owned Enterprises
TEDA Tianjin Eco-District
UHV   Ultra-high Voltage



Smart Grid Sub-Working Group

Se
ct

io
n 

Th
re

e:
 Tr

ad
e i

n 
Go

od
s

228



Section Four: 
                      Trade in Services



Trade in Services in China in 2012

Se
ct

io
n 

Fo
ur

: T
ra

de
 in

 S
er

vic
es

230

The development of the service industries is a key element in driving China’s economy. As indicated in the 
12th Five-Year Plan, the development of an internationally competitive service sector is one of China’s major 
goals. To balance the over reliance on labour intensive production model, and to develop environmentally-
friendly industries, encouragement of the service industries is key. European companies are particularly 
strong in service provision and desire to do more in the Chinese market. The papers in this section offer a 
number of constructive recommendations to assist the development of China’s service sector.

The opening up and further liberalising of the services sector requires a coordinated approach among 
Chinese regulatory bodies as well as fair and equal treatment of foreign companies in China. Common 
issues raised throughout the Position Papers in this section include the need for applying international 
standards, for allowing greater market access and for equal treatment for foreign companies, for unifying 
regulations at a national level to ensure consistent enforcement, for clarifying government procurement 
rules and for streamlining administrative procedures. Clear examples can be found in the Position Papers 
that follow in sectors such as Aviation, Construction, Information and Communication Technology (ICT), 
Information Security, Logistics, Maritime Transport and Travel.

The call for Chinese regulations to be compatible with international practices is stated in almost every 
Paper in this section. For example, in Aviation procedures in scheduling at major Chinese gateways are 
not in accordance with global practice such as the Worldwide Scheduling Guidelines (WSG). In Maritime 
Transport vessels are evaluated differently and not according to common and internationally-accepted 
standards. In ICT, related technologies deviate from international standards. Lack of compatibility with 
international practices will not only harm the development of the industry, but also hinder the steps for 
Chinese enterprises to compete in the global market.

While market access remains a focus of foreign-invested companies, fair competition and equal treatment 
with local companies becomes a more outstanding issue. In the ICT industry, foreign-invested companies 
find the bidding processes for telecom equipment lack transparency. In the information security industry, 
only Chinese-developed commercial information security technology is regarded as safe with regards to 
state security. In the aviation industry, internal cargo flights to China’s key airports are limited to nighttime 
slots only. 

The market for trade in services in China does not allow fair market access, and faces various problems as 
presented in this Position Paper. The European Chamber hopes the Chinese government will take action 
to address these issues. In this section, the European Chamber offers a number of recommendations 
for the development of the service sector in China in specific industries including Aviation, Construction, 
Information and Communication Technology (ICT), Information Security, Logistics, Maritime Transport and 
Travel.

Trade in Services in 2012



Aviation Working Group

Section Four: Trade in Services

231

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

Key Recommendations
1. Operations

1.1 Add Entry and Exit Points and Expand the Network of Air Routes
•  Add more entry and exit points within China’s airspace and expand the network of air routes available 

to civil aviation through dynamic joint use of civilian and military airspace.
•  Encourage utilisation of Low-Altitude Airspace, with a view to reform the mid- and upper airspace, as 

an effort to reduce the environmental impact of the aviation industry.

1.2 Disclose the Slots Allocation Process
•  Continue to work with the International Air Transport Association (IATA) to help better align local 

procedures with those in the Worldwide Scheduling Guidelines (WSG).

1.3 Remove Restriction on Time Slots for Air Cargo Airlines
•  Remove the restriction for international cargo airlines at first-tier airports from night-time slots only.

2. Market Access
Introduce Foreign Computer Reservation Systems (CRS)
•  Implement the final approved Interim Computer Reservation Systems (CRS) regulation as soon as 

possible to establish a consistent and efficient system of licensing procedures and management and 
ensure non-discriminatory market access for foreign CRS players.

•  Develop an effective CRS code of conduct to govern the market behaviour of all Chinese and foreign 
CRS providers.

• Study the possibility of further liberalisation of China’s CRS market and allow foreign Global 
Distribution Systems (GDS) providers to provide services to sales agents of both Chinese and foreign 
airlines.

3. Ground Service
Improve Transit Facilities and Baggage Clearance
•  Enforce all regulations on an equal basis for all industry players, both international and domestic.
•  Facilitate luggage clearance for passengers transiting from a domestic regional airport to international 

destinations and vice-versa.

4. Commercial
4.1 Reduce Airport and Terminal Charges
•  Apply airport, terminal and reservation system charges on an equal basis to all domestic and foreign 

airlines to ensure fair and transparent competition.
•  Allow airlines to collect the Passenger Service Charge (PSC) and the security charge directly from 

passengers.
•  Charge the Terminal Navaid Charge (TNC) only once, in accordance with global practice.
•  Ensure that the cost benefits of the removal of royalty fees on ground handling are passed in full to 

the airline by the ground handling companies.

Aviation Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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4.2 Increase Competition in the Jet Fuel Market
•  Allow international fuel providers to have access to central infrastructure such as tank farms, pipelines, 

off-loading facilities in order to encourage competition and create a level playing field. 
•  Abandon the practice of subsidising inland airport fuel through coastal airport fuel revenues.
•  Implement a bonded fuel system via separate storage facilities or refund for tax paid on fuel for 

international operation to align to international standards.

5. Regulations
Open the Employment Agency Market
•  Abolish the Foreign Aviation Service Corporation’s (FASCO) monopoly position and allow foreign airlines 

to hire staff either directly or through various employment agencies.

Introduction to the Working Group
The Aviation Working Group consists of European 
airlines and service providers with interests in the 
Chinese market. It aims to establish a constructive 
dialogue with relevant ministries to assist China 
in meeting its World Trade Organisations’ (WTO) 
obligations and to create a fair and transparent 
regulatory framework for the benefit of a sustainable 
aviation industry.

Recent Developments
China’s civil aviation industry’s profitability continued 
to soar in 2011, with the Civil Aviation Administration 
of China (CAAC) stating the nation’s aviation industry 
reported a full year profit of Chinese Yuan (CNY) 36.3 
billion.1 The results reflect the booming local economy 
and increased propensity to travel as domestic 
consumption expands, and government-led investment 
in the aviation industry that has resulted in what many 
industry participants see as the beginning of a golden 
era for the Chinese civil aviation industry. 

1  China Civil Aviation Develpment and planning department, 2011 Civil Aviation 
Industry Development Statistics Bulletin, viewed 4 May 2012. http://www.caac.
gov.cn/I1/K3/201205/P020120507306080305446.pdf

Figure 1: Overview of China’s Civil Aviation Industry2

Figure 2: Total Passenger Number and Cargo Volume 
                Growth: 2003 -20113
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According to CAAC, it is predicted that air passenger 
numbers will increase 10.3% year-on-year to 320 million 
passengers in 20124 and cargo volume will increase 

2  2011 Civil Aviation Statistics, December 2011. http://www.caac.gov.cn/
D1/2012MHGZHY/201112/t20111228_44810.html and China Civil Aviation 
Development and Planning Department, 2011 Civil Aviation Industry 
Development Statistics Bulletin, viewed 4 May 2012. http://www.caac.gov.cn/I1/
K3/201205/P020120507306080305446.pdf

3  China Civil Aviation Development and Planning Department, 2011 Civil Aviation 
Industry Development Statistics Bulletin, viewed 4 May 2012. http://www.caac.
gov.cn/I1/K3/201205/P020120507306080305446.pdf

4  National Civil Aviation Conference and aviation security conference held in 
Beijing, 27 December 2011, viewed 4 May 2012. http://www.caac.gov.cn/
A1/201112/t20111227_44778.html
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4.7% to 5.8 million tons in 2012.5 Chinese carriers are 
expected to handle 450 million passengers per annum 
by 20156 and 1.5 billion by 2030.7

2012 is the second year of China’s 12th Five-Year 
Plan, during which China plans a significant fixed-asset 
investment of more than CNY 158 billion for the civil 
aviation sector.8 China made a fixed-asset investment 
of CNY 68.7 billion in 2011, which included CNY 49.5 
billion in airport construction, including work on five 
new airports; CNY 1.8 billion in Air Traffic Management 
(ATM) infrastructure construction and CNY 17.4 billion 
in other aspects. This forms part of efforts by the nation 
to continually develop the civil aviation industry to a 
worldwide and internationally competitive standard.

The Working Group applauds CAAC’s long-awaited 
approval and release of the Inter im Computer 
Reservation Systems (CRS) regulations that will allow 
some market access for foreign CRS providers into 5% 
of the entire Chinese CRS market, as a first step.

Opening China’s CRS market to foreign Global 
Distribution Systems (GDS) would bring cutting-edge 
technology, best-of-breed global travel distribution 
practices, and efficient processes and tools that would 
meet the increasing requirements of foreign airlines and 
Chinese travel agencies. Through new competition in 
the market, it will help the incumbent domestic Chinese 
GDS to increase the level of services and products to 
airlines and travel agencies to further benefit Chinese 
consumers. 

However, the Working Group experiences that the 
incumbent Chinese CRS is attempting to close the 
market even before it is opened by signing exclusivity 
contracts with the top 50 travel agencies that service 
the very foreign airline CRS market that CAAC is 
trying to liberalise. These market actions on the part 
of the dominant Chinese CRS are of grave concern 
to the Working Group and will effectively eliminate the 
effects of any market opening supported by the CAAC. 

5  National Civil Aviation Conference and aviation security conference held in 
Beijing, 27 December 2011, viewed 4 May 2012. http://www.caac.gov.cn/
A1/201112/t20111227_44778.html

6  China Civil Aviation Development 12th Five-Year Plan (2011-2015), May 2011, viewed 
May 4, 2012. http://www.caac.gov.cn/I1/I2/201105/t20110509_39615.html

7  China’s civil aviation passenger traffic will reach 700 million passengers in 
2020, Xinhua, 13 January, viewed 4 May 2012. http://news.xinhuanet.com/
fortune/2010-01/13/content_12804554.htm

8  National Civil Aviation Conference and aviation security conference held in 
Beijing, 27 December 2011, viewed 4 May 2012. http://www.caac.gov.cn/
A1/201112/t20111227_44778.html

It is important that CAAC highlight to the Ministry of 
Commerce (MOFCOM) the existence of this very real 
barrier to market entry and the potential associated 
competition law issues.

The Working Group is encouraged by the progress 
in the reform of China’s airspace, which has been 
the biggest restriction hindering the development of 
China’s civil aviation industry. As planned, airspace 
reform was trialed in some places in 2011 and will be 
expanded to the whole country from 2012 to 2015. The 
Working Group welcomes this reform action but still has 
concerns regarding the possibility to add more entry 
and exit points and expand the network of air routes 
along with the airspace reform.

Finally, the Working Group members are still concerned 
about the restrictions on time slots and are looking 
forward to a more transparent process of slot allocation. 
The Working Group believes that the proposals in this 
paper are important for the sustainable and harmonious 
development of the Chinese civil aviation industry. The 
Working Group members are always committed to 
China’s market and believe that they could play a key 
role in sharing technical knowledge and resources with 
CAAC through systematic consultation.

1. Operation

1.1 Add Entry and Exit Points and Expand the Network 
     of Air Routes

Concern
The utilisation of airspace for civil aviation remains 
insufficient.

Assessment
80% of current Chinese airspace remains exclusively 
dedicated to military use. This leaves minimal space 
for civil aviation and a limited number of entry and exit 
points. The narrow airways are also very limited, and 
as a result, the routes assigned are often significantly 
longer than the shortest distance to the final destination.
Due to inefficient usage of the airspace, consumers 
do not benefit from the shortest available flight routes; 
therefore, planes unnecessarily consume more fuel, 
resulting in a higher contribution to carbon emissions 
and environmental impact than necessary. 
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1.3 Remove the Restriction on Time Slots for Air  
      Cargo Airlines

Concern
On 27 December 2009, CAAC released the policy 
document #102(2009) restricting the flexibility of cargo 
flights to China’s key airports to night-time slots only. 10

Assessment
The Working Group welcomes the policy that aims 
to relieve congestion at major airports. However, a 
restriction on time slots for air cargo flights discourages 
new foreign investment and international cargo flights, 
many of which are providing time-sensitive services.

Case Study: Time slots for air cargo flights
Company ABC, an air cargo company, has invested a 
large amount of resources in building a northeast Asia 
regional hub at Shanghai Pudong airport. Since the new 
policy, Company ABC and its longstanding partner are 
having trouble in adjusting some of their existing time 
slots to cope with time requests for their express delivery 
services as a result.

Recommendation
•  Remove the restriction for international cargo airlines 

at first-tier airports from night-time slots only.

2. Market Access

Introduce Foreign Computer Reservation Systems (CRS)

Concern
According to the Interim Regulations on Administering 
the Review and Ratification of Direct Access to and use 
of Foreign CRS by Foreign Airlines’ Agents in China, 
foreign GDS providers will be allowed market access to 
the foreign airline segment of the Chinese CRS market 
as a first and important step into 5% of the entire 
Chinese CRS market.

Following the promulgation of the Interim CRS 
Regulations, foreign airlines will be authorised to 
choose the global CRS provider to distribute content 
via travel agents in China. While the CRS regulations 
of the sales agents of foreign airlines are not perfect, 

10 Notice on further implementation of aviation right, flight schedule and flight time 
management [2009] No. 102, 13 January 2010, viewed 4 May, http://news.
xinhuanet.com/fortune/2010-01/13/content_12802029.htm

The Working Group applauds the Guidelines for 
Management Reform on Low-Altitude Airspace jointly 
issued by the State Council and Central Military 
Commission. Limited airspace costs airlines more 
energy, which increases consumption of jet fuels, while 
better airspace usage expands capacity, maintains high 
safety levels and achieves ecologically responsible 
industry behavior.9

Recommendation
•  Add more entry and exit points within China’s airspace 

and expand the network of air routes available to civil 
aviation through the joint use of civilian and military 
airspace.

•  Encourage utilisation of Low-Altitude Airspace, with 
a view to reform the mid- and upper airspace, in 
an effort to reduce the environmental impact of the 
aviation industry.

1.2 Disclose the Slots Allocation Process

Concern
Local procedures at major Chinese gateways (e.g. 
Bei j ing, Shanghai and Guangzhou) di ffer from 
International Air Transport Association’s (IATA) World 
Scheduling Guidelines (WSG) and have their own 
timetable that makes scheduling more difficult for 
international carriers.

Assessment
European slot coordinators apply a clear and neutral 
slots allocation process. All carriers submit their 
requests according to the IATA guidelines and at the 
end of IATA’s biannual conferences, all airlines obtain 
clear information on allocated and available slots. At 
any time allocated slots can be retimed. It is important 
to establish a single slot process for international and 
domestic slot allocation. This would enable Chinese 
and foreign carriers to gain fair access to available slots 
and optimise schedules according to the needs of all 
stakeholders.

Recommendation
•  Continue to work with the International Air Transport 

Associat ion ( IATA) to help better al ign local 
procedures with those in the Worldwide Scheduling 
Guidelines (WSG).

9  Guidelines for Management Reform on Low-Altitude Airspace, The Central 
People’s Government of the People’s Republic of China, 14 November 2010, 
viewed 4 May 2012. http://www.gov.cn/jrzg/2010-11/14/content_1745143.htm
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it is in both European industry and Chinese consumer 
interests that the regulations are implemented fairly and 
quickly to ensure unfettered market access for foreign 
CRS providers.

TravelSky has recently mandated its GDS department 
to sign five-year exclusivity agreements with 50 top 
travel agents. We understand that 32 or more have 
already signed such exclusivity agreements, which are 
contrary to the letter and spirit of China’s Anti-Monopoly 
Law. The sole Chinese CRS has also contacted foreign 
airlines in China with a view to propose signature of 
exclusive deals with them as well.

This market entry barrier, and the associated potential 
competition law issues, highlights the urgent need to 
finalise and promulgate the CRS Regulations as soon 
as possible.

Assessment
Compared to the innovation and improvement in terms 
of physical infrastructure, China has fallen behind in 
terms of travel retail technology. Over the past 10 years, 
the major global GDSs have developed a wide range 
of improvements that have empowered intermediaries, 
and provided travellers with better choices and greater 
value. From introducing a graphical user interface to 
integrating more robust choices, and creating a powerful 
suite of accuracy and efficiency tools, the global GDSs 
have taken travel distribution technology to a new 
level. Chinese airlines, travel agents and consumers, 
however, are not able to benefit from the same standard 
of technology due to market access restrictions.  

With full liberalisation of China’s CRS market by 
allowing foreign GDS to provide services to both 
domestic and foreign airline’s sales agents, it would 
bring two fundamental changes to the industry. First, 
it would ensure that stakeholders along the industry’s 
value chain can benefit from the technology, innovation 
and transparency that has transformed and empowered 
the industry globally. 

The second key change is that by opening up the 
CRS market it would bring competition and in effect 
provide greater breadth of choice to suppliers and 
intermediaries alike, e.g. airlines would have more 
choice in distribution channels to increase revenue 
and global competitiveness. Gaining access to more 
efficient management tools, accurate airfare and 

powerful solutions would increase the competitiveness 
of Chinese online and offline travel agency and Chinese 
airline industries. With dynamic international players 
entering the market, Chinese CRS companies would be 
compelled to offer similar tools and technology in order 
to compete. It would also help Chinese CRS providers 
to improve their customers’ satisfaction levels and 
therefore make the CRS itself stronger.
 
Recommendation
•  Implement the final approved Interim Computer 

Reservation Systems (CRS) regulation as soon as 
possible to establish a consistent and efficient system 
of licensing procedures and management and ensure 
non-discriminatory market access for foreign CRS 
players.

•  Develop an effective CRS code of conduct to govern 
the market behaviours of all Chinese and foreign 
CRS providers.

•  Study the possibility of further liberalisation of China’s 
CRS market and allow foreign Global Distribution 
Systems (GDS) providers to provide services to sales 
agents of both Chinese and foreign airlines.

 

3. Ground Services

Improve Transit Facilities and Baggage Clearance

Concern
According to present regulations, baggage is cleared at 
the first airport of entry into China. However, selected 
domestic airlines (on certain air routes like Shanghai, 
Chengdu) benefit from preferential treatment and 
are allowed to transfer luggage directly to the final 
destination without their passengers having to claim 
and re-check their baggage.

Assessment
A passenger flying from Europe to Wuhan, for example, 
may have a stopover in Beijing or another major 
airport in China. Upon arrival at the Beijing airport, the 
luggage is claimed by the passenger and re-checked 
for the domestic flight to Wuhan. This procedure lacks 
efficiency and is time consuming.

A recommendation to CAAC is to implement a similar 
procedure as in other international transit hubs where 
the same first entry rule clearance exists to handle 
luggage in transit. In other international transit hubs, on 
a similar flight, the passenger would claim and recheck 
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his luggage at a specially designated and convenient 
place in the airport. Today in China, this procedure has 
not yet been implemented.

It has also been noted that Air China has received 
exceptions to this rule and is allowed to clear luggage 
to the final destination.11

Recommendation
• Enforce all regulations on an equal basis for all 

industry players, both international and domestic.
• Facilitate luggage clearance for passengers transiting 

from a domestic regional airport to international 
destinations and vice-versa.

4. Commercial

4.1 Reduce Airport and Terminal Charges

Concern
The new civil airport charges implemented by CAAC 
in 2008 have increased operating costs by 43%. At 
the same time the Chinese CRS, TravelSky, charges 
foreign carriers four times as much as it charges 
domestic carriers for bookings.

Assessment
While the Working Group initially welcomed the reform 
to bring International Civil Aviation Organization (ICAO) 
-compliant policies into the airport charging system, 
the Working Group also recognises that according 
to the IATA the overall cost increase for passenger 
flights averages 43% or about CNY 15,251 per aircraft 
movement.12 There are examples of standard airport 
charges where foreign airlines are charged up to 
20 times as much as domestic airlines for certain 
services.13 The Terminal Navaid Charges (TNC) is 
being charged twice - once for take-off and once for 
landing. This results in one of the highest TNC costs in 
the world. The flight charge has been changed as well 
with the implementation of a new CNY 70 Passenger 
Service Charge (PSC). In addition there is a security 
charge of CNY 12 per passenger. Airlines are facing 
the full cost burden of the PSC since they are unable to 

11 Air China will firstly promote direct luggage distribution service, Civil Aviation 
Administration of China, January 2009, viewed 4 May 2012. http://www.caac.
gov.cn/A3/200901/t20090124_22029.html

12 International Air Transport Association, Paper from International Air Transport 
Association to Civil Aviation Administration of China, 31 May 2008.

13 Comparison of current Baiyun airport charges to foreign carriers and CAAC 159 
charges to domestic carriers, (based on widebody aircraft). 

get back from ground handling companies the savings 
coming from the abolition of airport royalty fees. High 
airport costs have a direct impact on the profitability of 
a route and threaten its development. It makes starting 
routes, which have a low profit margin, less viable 
to operate, thereby threatening the development of 
international flights to second-tier airports in China. The 
Working Group suggests that CAAC take urgent action 
to correct the negative impact of the new airport cost 
structure.

Recommendation
•  Apply airport, terminal and reservation system charges 

on an equal basis to all domestic and foreign airlines to 
ensure fair and transparent competition.

•  Allow airlines to collect the Passenger Service 
Charge (PSC) and the security charge directly from 
passengers.

•  Charge the Terminal Navaid Charge (TNC) only once, 
in accordance with global practice.

•  Ensure that the cost benefits of the removal of royalty 
fees on ground handling are passed in full to the 
airline by the ground handling companies.

4.2 Increase Competition in the Jet Fuel Market

Concern
There is a lack of competition in the jet-fuel market and 
as a result, prices are artificially high.

Assessment
Only the China National Aviation Fuel (CNAF) or joint-
venture companies of CNAF are permitted to sell jet 
fuel to airlines. Due to this non-competitive structure, 
fuel prices are artificially high.

Recommendation
•  Allow international fuel providers to have access to 

central infrastructure such as tank farms, pipelines, 
off-loading facilities in order to encourage competition 
and create a level playing field. 

•  Abandon the practice of subsidising inland airport fuel 
through coastal airport fuel revenues.

•  Implement a bonded fuel system via separate storage 
facilities or refund for tax paid on fuel for international 
operation to align to international standards.
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5. Regulations

Open the Employment Agency Market

Concern
Foreign airlines are limited to employing local staff 
through Foreign Aviation Service Corporation (FASCO). 
This stipulation limits the flexibility of foreign airlines to 
hire personnel in China.

Assessment
In Europe, a domestic or foreign airline is free to hire 
its employees through any means that best suit the 
company’s practice. The obligation to recruit personnel 
using a special employment agency, such as FASCO, 
represents forced outsourcing. This directly affects their 
performance in an industry where customer service 
satisfaction, and hence commercial success, is very 
much dependent on the attitude and motivation of staff.

Recommendation 
•  Abolish the Foreign Aviation Service Corporation 

(FASCO) monopoly position and allow foreign 
airlines to hire staff either directly or through various 
employment agencies.

Abbreviations
ATM    Air Traffic Management
CAAC   Civil Aviation Administration of China
CNAF   China National Aviation Fuel
CNY   Chinese Yuan
CRS   Computer Reservation Systems
FASCO   Foreign Aviation Service Corporation
GDS   Global Distribution Systems 
IATA   International Air Transport Association
ICAO   International Civil Aviation    
  Organization
MOFCOM  Ministry of Commerce
PSC   Passenger Service Charge
TNC   Terminal Navaid Charge
WSG   Worldwide Scheduling Guidelines
WTO   World Trade Organization
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Key Recommendations
1. Promote Sustainable Urban Development  

•  Create a new model for sustainable urbanisation by promoting the concept of sustainable cities, 
by building research and education platforms, by facilitating the participation of the private sector 
and by strengthening the capacity of government institutions that will result in improved standards, 
procedures and policies.

•  Promote the establishment of an “EU-China Sustainable Urbanisation Council” by the European and 
Chinese business community. 

•  Accelerate the establishment of an effective regulatory framework and policy environment aimed at 
minimising energy consumption by buildings that covers the complete building life-cycle:

 - Planning and Design
 - Construction
 - Operation, Maintenance and Refurbishment
 - De-commissioning and Re-use

2. Enhance Collaboration and Support by Foreign Construction Service Providers 
    (CSPs)

•  Amend relevant regulations to improve market access for European CSPs thereby facilitating the 
deployment and transfer of their advanced knowledge and expertise to China.

•  Allow foreign-invested enterprises (FIEs) to apply for all levels of project management and design 
qualifications (including Grade A) and recognise their global track record in the application process.

•  Allow wholly foreign-owned construction companies (WFCCs) to undertake all kinds of construction 
projects, thereby treating them equally to local contractors in fair competition.

•  Allow companies working in a consortium to undertake work permitted by the highest qualification 
achieved by any member of the consortium, thereby facilitating the ability of foreign companies to 
partner with local companies.

•  Introduce a simple and clear procedure for reassessing a local design company’s qualifications, upon 
its acquisition by a foreign company.

•  Further clarify and implement the Engineering Procurement Construction (EPC) contracting rule.

3. Encourage Use of Advanced Construction Materials and Equipment 
•  Implement measures to support the use of advanced construction materials and equipment, thereby 

achieving a step change in building performance and safety, such as:
- clearly defined systems and methods for independently verifying compliance of manufacturing 

processes with environmental regulations;
-  services/ products with technical specifications.

•  Introduce a verification system for energy performance and safety of buildings that includes: 
- consistent calculation methods for the design phase;
- standardised testing of building components;
- quality control procedures during the planning and construction phases;
- confirmation of actual performance during operation.

Construction Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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•  Promote and enforce a well-established standards and norms system for fire-safe building insulation 
materials that includes: 
-  improved specifications of fire-safe insulation materials for buildings; 
-  stricter fire classification test standards for building insulation materials; 
-  construction standards and specifications for fire-safe building insulation systems.

•  Increase the support for international exchange of technologies, experience and capacity-building on 
energy-efficient and safe technologies.

•  Issue policies and incentives to encourage property developers and contractors to use advanced 
construction materials.

4. Promote the Quality and Safety in Real Estate through Foreign Investment
•  Amend current circulars that restrict foreign investment in real estate to encourage more international 

projects in China. 
•  Simplify the application procedure and shorten the approval time in the central government for qualified 

foreign projects and developers 
•  Remove real estate related investment restrictions from the Catalogue of Industries for Guiding Foreign 

Investment.
•  Simplify and relax the procedures for joint venture establishment between foreign companies and 

domestic enterprises.
•  Encourage qualified foreign real estate projects building in second, third and fourth-tier cities by 

providing more local government support.
•  Simplify the application procedure and shorten the approval time for qualified foreign projects and 

developers. 

: red flags denote key recommendations perceived to be clearly market access 

Introduction to the Working Group
The Construction Working Group was first established 
in February 2003 to represent European construction-
related enterprises operating in China. The main 
objective of the Working Group is to maintain frequent 
dialogue with key stakeholders including, but not 
limited to, the Ministry of Housing and Urban-Rural 
Development (MOHURD), the European Commission 
and construction-related associations. This dialogue is 
initiated and maintained in order to provide technical 
assistance on Chinese construction priorities, with a 
current focus on sustainable urban development, and to 
promote investment in high-quality and energy-efficient 
buildings.

The European Chamber also leads the European Union 
(EU)-funded project SWITCH-Asia “Train the Trainers”, 
now in its fourth year, and has expanded its scope 
and provided training sessions for policy-makers and 
industry to enhance the enforcement of energy-efficient 
policies in the construction environment.

Recent Developments
The construction industry has received significant 
attention throughout the last year. This attention can be 
attributed to the consistent decline in real estate prices, 
the increasing focus on urbanisation and the increasing 
promotion of energy-efficient building materials and 
design. Major events and policies that have brought this 
attention to the industry are as follows: 
• Policies implemented as early as April 2010, such 

as the State Council’s 10-point measures, have 
remained in force and have contributed to the 
decelerated growth in the prices of real estate. These 
policies were implemented at the height of growth in 
real estate prices of over 14% and have led to the 
consistent and continuous fall in real estate price 
growth to the current low single-digit growth. 

• On the 26th January, 2011, China continued to deflate 
prices in the real estate market with the Notice of the 
State Council on Issues Related to Further Enhancing 
the Regulation and Control of Real Estate Market 
that increased the requirements for second-home 
purchases. 
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• As a response to the commitments to reduce carbon 
emissions and improve energy efficiency, the 12th 
Five-Year Plan set an ambitious target to decrease 
energy intensity per unit of Gross Domestic Product 
(GDP) by 16%. Furthermore, according to the plan, 
the building industry should extend green buildings 
and green construction and focus on the optimisation 
of the structure and service pattern with advanced 
building techniques, materials and information 
technology.

• 12th May, 2011 - The Ministry of Finance (MOF) issued 
a notice for public buildings to decrease energy 
consumption by 10% per unit area and large public 
buildings will decrease consumption by 15% through 
the 12th Five-Year Plan.

• Through 2011, China surpassed the 50% urbanisation 
rate, the 12th Five-Year Plan sets a target urbanisation 
rate at 51.5% by 2016 and, it is expected that an 
additional 350 million people will be moving to cities 
by 2030.

• On the 6 th February, 2012 – MOHURD issued 
the 2012 Work Plan of the Department of Urban 
Construction which identifies five key areas of focus 
including energy conservation and regulations, 
standard development and policy research. 

• 14th February, 2012 - The EU-China Partnership on 
Urbanisation was launched and created a framework 
for the EU and China to share experience and 
encourage the use of advanced technology to 
alleviate the pressure on cities from unprecedented 
migration. 

• 5th March, 2012 - Wen Jiabao delivered the report on 
the work of the government and reinforced claims that 
they will “actively develop…environmentally friendly 
building materials” and will “actively yet prudently 
promote urbanisation”. 

• According to Wen Jiabao’s 2012 National People’s 
Congress speech, “the Chinese government will 
continue to restrict the construction of office buildings 
in terms of both size and grades” and “will continue 
to regulate the real estate market and develop low 
income housing”. The 12th Five-Year Plan set a target 
to build an additional 36 million units of low income 
housing by 2016.

• In March 2012, MOHURD extended its commitment to 
energy efficiency through the issuance of the Notice 
on the Guidance of Energy Efficient Transformation of 
Existing Buildings.1

1   MOHURD, January 29th, 2012, ‘Issuance of the notice on the guidance of energy 
efficient transformation of existing buildings’. Viewed on April 24th, 2012 <http://
www.mohurd.gov.cn/zcfg/jsbwj_0/jsbwjjskj/201203/t20120316_209135.html>

• On 3rd May 2012 in Brussels, the President of the 
European Commission, José Manuel Barroso, and 
Vice Prime Minister of China, Li Keqiang, signed the 
Joint Declaration on the EU-China Partnership on 
Urbanisation.2 The partnership appoints Directorate-
General for Energy (DG ENER) and the National 
Development and Reform Commission (NDRC) as 
coordinators, and highlights fourteen specific urban 
related subjects that will be focused on in the context 
of this cooperation.

The Construct ion Working Group notes these 
developments and appreciates the openness in which 
they were discussed with Chinese and European 
officials. The Working Group hopes to continue to 
strengthen its contribution to China’s sustainable 
development through further engagement with Chinese 
officials on relevant areas of interest.

Key Recommendations
1. Promote Sustainable Urban Development  

Concern
China’s abil i ty to meet its praiseworthy energy 
performance targets set in the 12th Five-Year Plan is at 
risk unless an environment that aligns all stakeholders’ 
interests is supported. European companies have 
been mainly excluded from the development of 
the construction sector in China, even though they 
have proven experience in urban planning, urban 
management services and energy-efficient construction. 
Without regulatory changes, European business in 
China will not be able to contribute to its fullest potential 
in assisting China in meeting the 12th Five-Year Plan 
targets to pursue sustainable development.

Assessment
In late 2011, the National Bureau of Stat ist ics 
announced that China had surpassed the 50% 
urbanisation rate. The 12th Five-Year Plan states 
that by 2016 the urbanisation rate will be 51.5% 
and within the next two decades, it is expected an 
additional 350 million people will be migrating to 
cities. This unprecedented urbanisation fuels China’s 
development and will continue to be an important 
priority for the Chinese government. However, this 

2   Joint Declaration on the EU-China Partnership on Urbanisation. Viewed on June 
17th, <http://ec.europa.eu/energy/international/bilateral_cooperation/china/
doc/20120503_eu_china_joint_declaration_urbanisation_en.pdf>
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scale of urbanisation also places significant strain on 
China’s urban systems, and it is of utmost importance 
that attention is given to the planning, construction and 
management of these systems.

The Chinese government is giving increasing attention 
to the construction of eco-cities, such as the Sino-
Singapore Tianjin Ecocity that aims to be the world’s 
largest of its type3. One definition of an eco-city is a city 
that provides an acceptable standard of living for its 
human occupants without depleting the eco-systems 
and biochemical cycles on which it depends. Creating 
sustainable communities and low-carbon cities will be a 
long-lasting challenge. With these massive new plans 
of urban construction, China has a unique opportunity 
to plan sustainable cities on a major scale. The 
unthinkable alternative is being locked into inefficient 
and ultimately expensive systems for many years to 
come. 

The Working Group welcomes China’s ambitious plans 
to move its economy to a more sustainable footing, as 
evidenced by the target set in the 12th Five-Year Plan 
to cut energy intensity by 16% per unit GDP. As 40% 
of China’s overall energy consumption arises from 
activities involved in the construction and operation 
of buildings4, achieving a marked improvement in the 
energy performance of China’s building stock will be 
crucial to the success of these plans.

On 14th February, Premier Wen Jiabao and President 
Barroso officially endorsed the EU-China Partnership 
on Urbanisation. Through this institutional patronage, 
the Working Group intends to move forward with 
more effective cooperation with Chinese companies, 
supporting China on its path towards a sustainable 
urbanisation and harmonious development.

China’s environmental policies and standards are 
increasingly similar to those found elsewhere. However, 
legislation alone is rarely enough to affect mindsets 
and drive change, and many of China’s new buildings 
are still being designed and built to sub-optimal energy 
performance standards. 

3  China's eco-cities: Sustainable urban living in Tianjin, BBC, 3 May 2012. Viewed 
on May 28th, 2012. < http://www.bbc.com/future/story/20120503-sustainable-
cities-on-the-rise>. 

4   From Gray to Green – How Energy-Efficient Buildings Can Help Make China’s 
Rapid Urbanisation Sustainable, Boston Consulting Group with Natural 
Resources Defence Council, October 2009. Viewed on April 22nd 2012 <http://
china.nrdc.org/files/china_nrdc_org/ From_Gray_to_Green_EN_Final%20
2009%20Oct.pdf>

For China to achieve a low-carbon economy, addressing 
the construction problem is vital. A paradigm shift 
is needed to manage the urbanisation process in a 
sustainable way, taking into account social, legal, 
economic and political issues. New cities can provide an 
acceptable standard of living for its human occupants 
without affecting the natural environmental system on 
which it depends. Sustainable cities and their inhabitants 
need resource-efficient buildings, ecologically-friendly 
water, power and transport systems. 

China’s leadership has a crucial role to play in 
achieving this paradigm shift. It should take the lead in 
a philosophical discussion, rethinking citizens’ place in 
society, commence institutional reform, develop new 
principles for city planning and stimulate technological 
advancemen t  i n  bu i l d i ng /c i t y  des ign ,  u rban 
infrastructure, city management, and smart energy 
grids.

Specifically, the Chinese government needs to play a 
role in three areas. Firstly, it should raise awareness of 
the urbanisation problem and accelerate the production 
of solutions. Secondly, it should support research and 
education in this field, creating platforms for information 
exchange and facilitate the private sector to participate 
in developing ideas and solutions. Thirdly, it should 
strengthen the capacity of government institutions for 
the construction of sustainable cities through improved 
procedures, standards and policies.

Therefore, greater attention is required to both the 
proper enforcement of standards and to encourage 
investment in improved energy performance. China 
needs to develop a comprehensive regulatory 
environment that not only sets appropriate performance 
standards, but also includes a balanced mix of policies 
and procedures. These should include:
•  New models of full comprehensive sustainable city 

development planning. These should include several 
compulsory sections such as: public and private 
investment,   urban planning, infrastructure planning 
(energy, transportation, water, sewage, education and 
health care), governance and social programmes. 
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•  Incentives (e.g. in the form of credits or fiscal rebates) 
that encourage building owners and developers to 
invest in raising the energy performance of their 
buildings above the mandated minimum standards. 
China should work with the international community 
with the aim of including building energy performance 
in the national emissions trading scheme.

•  Streamline approval procedures that encourage the 
uptake by building owners, developers and designers 
of new building materials and systems that offer 
enhanced energy performance.

•  Support R&D as well as capacity building (or training) 
on new energy performance enhancing building 
materials and systems that encourage collaboration 
between the Chinese and European construction 
sectors.

•  Robust, independent procedures for verifying and 
then monitoring actual energy performance of new, 
old and retrofitted buildings and providing means of 
rigorously enforcing mandated energy performance 
standards5. 

To achieve maximum benefit, these measures should 
be designed to foster improved energy performance 
throughout the building life-cycle, starting from the 
whole city’s initial planning, then moving to the scale 
of each single building design and finishing with its 
eventual de-commissioning and re-use.

Recommendation
• Create a new model for sustainable urbanisation 

by promoting the concept of sustainable cities, 
by building research and education platforms, by 
facilitating the participation of the private sector 
and by strengthening the capacity of government 
institutions that will result in improved standards, 
procedures and policies.

•  Promote the establ ishment of  an “EU-China 
Sustainable Urbanisation Council” by the European 
and Chinese business community. 

5  Europe’s 2002 ‘Energy Performance of Buildings Directive’ (EPBD) requires 
that, independent energy experts must issue an energy performance certificate 
after a building is constructed. The certificate includes reference values and 
recommendations for additional energy efficiency gains. Such certificates give 
government regulators significant power, because if a building fails to comply 
with regulations, the use of the building can be denied until an adequate 
efficiency level has been obtained. The certificates also make it possible to 
compare the energy performance of buildings.]

• Accelerate the establ ishment of an effect ive 
regulatory framework and policy environment aimed 
at minimising energy consumption by buildings that 
covers the complete building life-cycle:
-  Planning and Design
-  Construction
-  Operation, Maintenance and Refurbishment
-  De-commissioning and Re-use

2. Enhance Collaboration and Support by 
    Foreign Construction Service Providers

Concern
The current  Chinese legal  code cover ing the 
construct ion market  has prevented European 
Construction Service Providers (CSPs) (architects, 
engineers, project managers, contractors and sub-
contractors) that possess leading edge expertise and 
technology from enhancing their collaboration with 
domestic market players and providing support to the 
market as a whole.

Assessment
Laws and regulations in various areas, including 
engineering design, project management, general 
contracting and constructon contracting, have placed 
many legal and practical barriers in front of European 
CSPs, wishing to enter the Chinese market to deploy 
their wealth of experience for the benefit of the Chinese 
construction market in terms of design and construction 
best practice and knowledge transfer.

(1) Design & Engineering
The “Regulations on Administration of Foreign-Invested 
Construction and Engineering Design Enterprises” 
(Decree 114) and its implementation rules (Circular 
18), place strict personnel and capital requirements on 
the establishment of foreign engineering and design 
companies in China. Decree 114 includes requirements 
that at least a quarter in the case of a wholly foreign 
owned enterprise (WOFE), or an eighth in the case of 
a Sino-foreign joint venture, of the technical personnel 
must be foreign staff, and such foreign staff must reside 
in China for no less than 6 months each year. Although 
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Circular 18 temporarily relaxed the requirement that 
foreign staff must reside in China for six months per 
year and also allowed the substitution of the required 
foreign professional staff by qualified Chinese staff, 
uncertainty still remains. It is unclear how long this 
policy will stay in force, and foreign staff must still 
undergo a complicated process to be accredited as 
technical personnel by MOHURD. 

Furthermore, when applying for a design licence, FIEs’ 
initial applications are limited to Grade B qualifications 
or lower, even if they satisfy all relevant requirements. 
Easing the qualification process to allow FIEs to submit 
for Grade A qualifications and recognising their global 
track records when assessing their qualifications would 
foster competition in design quality, and promote the 
utilisation and implementation of advanced European 
technology in China.

Pursuant to the Regulations on the Administration of 
Qualifications for Construction Project Surveys and 
Designs (Decree 160), a company, (no matter whether 
foreign-invested or domestic), can only start with a 
Grade B engineering design qualification at its initial 
application, unless it already holds a special grade 
or grade one construction qualification in the same 
discipline. The majority of European CSPs, especially 
those new to China or focusing solely on engineering 
and design activities, do not benefit from the exception 
rules, while their competitive advantage is usually in the 
high-end market, which requires a Grade A qualification 
for entry.

In 2007, MOHURD issued the Circular Concerning 
Relevant Issues Associated with Verif ication of 
Qualification Construction Project Enterprises on 
System Reform, Reorganisation and Division (Circular 
229) to clarify re-qualification issues in the restructuring 
or merger of construction related enterprises. According 
to Circular 229, when foreign investors acquire domestic 
enterprises, the qualifications and licences possessed 
by the original enterprise(s) must be reassessed and 
approved by the appropriate construction officials. 
However, the criteria for reassessment remain unclear 
and foreign investors remain uncertain about their 
ability to retain the original enterprise’s licenses and 
qualifications. Even though Circular 229 could provide 
an alternative path for foreign companies to obtain 
Grade A or above design qualifications by acquiring 
existing Chinese firms with relevant qualifications, 

substantial uncertainty remains due to the lack of 
specific reassessment and approval standards in such 
scenarios.  

(2) Project Management
As discussed in previous Position Papers, there are 
conflicting legal codes over project management 
services in China, namely Trial Measures for the 
Administration of Construction Engineering Projects 
(Circular 200, MOHURD, 2004) and Regulations on 
the Administration of Foreign-Invested Construction 
Engineering Service Enterprises (Decree 29, NDRC, 
2007). Unfortunately such conflicts between the two 
have not been addressed or resolved during the 
past year, which continues to create uncertainty for 
European CSPs, which provide project management 
services in China. 

Under Circular 200, enterprises that wish to undertake 
project management services need to establish a local 
entity and obtain qualifications in one or more of the 
survey, engineering design, construction, supervision, 
tendering agency or cost-control categories. While 
pursuant to Decree 29, any company engaging in 
engineering consulting services in China must hold 
an Engineering Consulting Enterprise Qualification 
Certificate and practice within the profession and 
service scope of the relevant qualification. Project 
management falls within the scope of engineering 
consulting services, and thus enterprises wishing to 
undertake project management services need to obtain 
an Engineering Consulting Enterprise Qualification 
Certificate.

These conflicting legal regimes and the lack of a 
detailed explanation about the scope of work for each 
qualification, pose great risks to European CSPs 
focusing on the project management market. 

(3) Contractors & Sub-Contractors
The current Chinese construction quali f icat ion 
regulations specify a minimum registered capital 
requirement to ensure that contractors do not 
undertake work beyond their financial capability and 
to provide for a means of redress in the event that 
problems arise. While the requirement is sensible, an 
alternative approach is to use financial instruments 
to underwrite the risk. Financial instruments, such as 
bank guarantees and insurance bonds, provide direct 
recourse to third parties such as banks and insurance 
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companies, in the event of a default by the contractor. 
In addition, the financial strength of parent companies 
or affiliates could also provide further comfort regarding 
a contractor’s financial capability.

Moreover, under “Regulations on Administration of 
Foreign–Invested Construction Enterprises” (Decree 
113), wholly foreign-owned construction companies 
(WFCC) are currently limited to undertake projects 
either financed (entirely or partially) by international 
institutions or Sino-foreign projects, where the foreign 
investment is greater than 50% or domestic construction 
projects that cannot be undertaken by a domestic 
enterprise for technical reasons. This limitation prevents 
the introduction of world-class construction technology 
and know-how by WFCCS into the Chinese construction 
market.

Furthermore, Article 27 of the People’s Republic of 
China Construction Law provides that, where two or 
more companies with different qualification grades 
undertake construction projects as a consortium, the 
scope of projects shall be determined by the lowest 
grade qualification of the companies. This is not in line 
with international practice and prevents China from 
benefiting from the best know-how and technology and 
discourages collaboration between Chinese and foreign 
construction companies.

(4) EPC Projects
While general contracting models, e.g., design-
build, engineering procurement construction (EPC) 
contracting are expanding for construction projects 
in China, the MOHURD qualification system does 
not specifically address the needs of these projects. 
Both the Guidance Opinions Concerning Nurturing 
and Development of Project General Contractor and 
Engineering Project Management Enterprises (Former 
Ministry of Construction [2003] No. 30) and Explanation 
Letter Concerning Market Entry for Project General 
Contracting (Former Ministry of Construction [2003] 
No. 161) appear to allow EPC contracting, provided 
the contractor holds an appropriate supervision, 
engineering design or general construction qualification 
and contracts the construction activities to appropriately 
qualified subcontractors. However, there are still many 
local officials who do not accept the filing of such EPC 
contracts. This effectively prevents entities with only a 
design qualification from undertaking EPC contracting, 
which is what is expressly permitted by Circular 30 and 
Circular 131. 

Recommendation
•  Amend relevant regulations to improve market 

access for European CSPs thereby facilitating the 
deployment and transfer of their advanced knowledge 
and expertise to China.

•  Allow foreign-invested enterprises (FIEs) to apply 
for all levels of project management and design 
qualifications (including Grade A) and recognise their 
global track record in the application process.

•  Allow wholly foreign-owned construction companies 
(WFCCs) to undertake all kinds of construction 
projects, thereby treating them equally to local 
contractors in fair competition.

•  Allow companies working in a consortium to undertake 
work permitted by the highest qualification achieved 
by any member of the consortium, thereby facilitating 
the ability of foreign companies to partner with local 
companies.

•  Introduce a simple and clear procedure for reassessing 
a local design company’s qualifications, upon its 
acquisition by a foreign company.

•  Further clarify and implement the Engineering 
Procurement Construction (EPC) contracting rule.

3. Encourage Use of Advanced Construction 
    Materials and Equipment

Concern
Currently, only very few construction projects in China 
use advanced construction materials that increase 
energy conservation and reduce their carbon footprint. 
Furthermore, less advanced building materials or the 
inadequate installation of advanced materials result 
in increased safety risks such as fires, lower actual 
performance and shorter lifespan of buildings.

Assessment
In order to meet the country’s energy-saving targets 
and to ensure safety, China needs to commit to 
sustainable and safe construction. This is a huge 
challenge, considering that China will construct some 
40 billion square meters of new floor space by 2030, an 
equivalent of adding more than one Chicago per year. 

The Construction Working Group welcomes the 
advancements and dedication in the policies and 
targets that focus on increasing energy efficiency in 
construction through construction materials. The “12th 
Five-Year Plan of the Construction Material Industry”, 
issued by the Ministry of Industry and Information 
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Technology (MIIT) on 29th November, 2011, highlights 
that the industry is encouraged to “take the road of 
sustainable development, security, environmental 
protection, energy saving, efficient, and promote 
stable, long-term development in the building materials 
industry”.6

However, even with high level guidance, the industry still 
lacks a clear and concise set of regulations and support 
mechanisms for energy-efficient building materials. 
In areas where these regulations do exist, verification 
systems need to be encouraged and enforced in order 
to ensure the production and installation of these 
materials are achieving the intended safety benefits and 
reductions in energy consumption.

In terms of fire safety, the relationship between Ministry 
of Public Safety’s (MPS) Directive 65 (issued in 2010) 
and MOHURD’s Notice on Implementing State Council’s 
Opinions on Strengthening and Improving Fire Safety 
(issued in 2012) remains unclear, as to the fire safety 
requirements of external wall insulation materials in civil 
buildings. MOHURD’s Notice on Implementing State 
Council’s Opinions on Strengthening and Improving 
Fire Safety (issued in 2012) refers to the Joint Decree 
46 issued by MPS and MOHURD in 2009, which 
allows residential buildings lower than 100m to use 
combustible insulation materials. This discourages 
non-combustible insulation material producers from 
expansion in China, and prevents the transfer of fire-
safe insulation technologies to China, which is crucial 
for further improvement of fire safety in buildings and 
protection of people and property. 

Recommendation
•  Implement measures to support the use of advanced 

construction materials and equipment, thereby 
achieving a step change in building performance and 
safety, such as:
-  c lear ly  def ined systems and methods for 

independently verifying compliance of manufacturing 
processes with environmental regulations;

-  services/ products with technical specifications.
•  Introduce a verification system for energy performance 

and safety of buildings that includes: 
-  consistent calculation methods for the design phase;
-  standardised testing of building components;

6   MIIT, November 29, 2011, ‘12th FYP of the Construction Material Industry’ 
Viewed on April 23rd, 2012. <http://www.miit.gov.cn/n11293472/n11293832/
n11293907/n11368223/14335483.html>

-  quality control procedures during the planning and 
construction phases’

-   confirmation of actual performance during operation.
•  Promote and enforce a well-established standards 

and norms system for fire-safe building insulation 
materials that includes: 
- improved specifications of fire-safe insulation 

materials for buildings; 
-  stricter fire classification test standards for building 

insulation materials; 
-  construction standards and specifications for fire-safe 

building insulation systems.
•  Increase the support for the international exchange 

of technologies, experience and capacity-building on 
energy-efficient and safe technologies.

•  Issue policies and incentives to encourage property 
developers and contractors to use advanced 
construction materials.

4. Promote the Quality and Safety in Real 
    Estate through Foreign Investment

Concern
As the price of real estate continues to decline, local 
developers are feeling increasing pressure to meeting 
their required return on investment. Rather than 
pursuing an efficient business model to trim excess 
costs due to inefficiencies, developers are resorting to 
cutting construction costs that result in lower quality and 
safety of the final product. European developers and 
investors have been operating in a highly competitive 
environment with strict regulations on quality and safety 
and have still been able to produce a favourable return 
on investment. In China, these European companies 
are limited in their activities, negating much of the 
valuable experience they could bring to the real estate 
market and, in doing so, limiting the potential quality 
and safety of the real estate market.

Assessment
Regulations issued from a variety of departments 
concerning investment and development of foreign 
companies in real estate have deterred and discouraged 
European investment in real estate, thus limiting the 
experience and know-how that could be otherwise 
brought to China. This is particularly concerning the 
quality and safety of buildings, which arise as natural bi-
products of such investments.
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The Opinions Governing the Market Access and 
Administration of Foreign Investment in Chinese 
Real Estate Market (Circular 171, July 2006) and the 
following Notice Governing further Strengthening and 
Regulating Approvals and Supervision of Direct Foreign 
Investment in Real Estate Sector (Circular 50, May 
2007) mandated that in order for foreigners to invest 
in Chinese real estate development or operation, they 
are required to obtain approvals from the relevant 
regulators. In order to be approved, the companies 
must meet stringent registered capital requirements, 
and these higher registered capital requirements for 
foreign-invested real estate enterprises (FIREEs) of at 
least 50% of its total investment put these companies 
at an unfair disadvantage compared to their local 
competitors. 

Furthermore, according to Circular 50, foreign 
investors are required to acquire land use rights or 
building ownership before applying to set up an FIREE 
development company in China. This means that the 
payment of the land premium will need to be made 
before the FIREE is established in order to develop 
the land. However, the relative procedures are very 
complicated and conflict with one another.

In addition to these regulations, Notice of the General 
Department of State Administrat ion of Foreign 
Exchange (SAFE) on Issuing the First Batch of Foreign 
Invested Real Estate Projects Having Passed the 
Procedures for Archiving with Ministry of Commerce 
(MOFCOM, Notice 130, 2007) restricts FIREEs in the 
take up of foreign exchange (FOREX) loans, regardless 
whether such loans are bank loans or shareholder 
loans. This increases the strain of capital requirements 
and discourages foreign real estate investment in 
China.

Finally, the Catalogue of Industries for Guiding 
Foreign Investment (NDRC, December 2011) restricts 
development of real estate in key areas where European 
companies can provide significant added value. The 
development of tracts of land are limited to Sino-foreign 
joint ventures, and the development of high class hotels 
and office buildings and real estate secondary market 
transactions are all restricted by the catalogue. This latter 
inclusion to the catalogue requires further clarification of 
the nature and definition of the secondary market as it is a 
source of uncertainty for foreign investors.

Recommendation
•  Amend current circulars that restrict foreign investment 

in real estate to encourage more international projects in 
China. 

•  Simplify the application procedure and shorten the 
approval time in the central government for qualified 
foreign projects and developers 

•  Remove real estate related investment restrictions 
from the Catalogue of Industries for Guiding Foreign 
Investment.

•  Simplify and relax the procedures for joint venture 
establishment between foreign companies and 
domestic enterprises.

•  Encourage qualified foreign real estate projects 
building in second, third and fourth-tier cities by 
providing more local government support.

•  Simplify the application procedure and shorten the 
approval time for qualified foreign projects and 
developers. 

Abbreviations
CSP  Construction Service Providers
EPBD  Energy Performance of Buildings   
  Directive
EPC  Engineering Procurement    
  Construction 
EU  European Union
FIE  Foreign Invested Enterprises 
FIREE  Foreign Invested Real Estate   
  Enterprises
FOREX  Foreign Exchange
GDP  Gross Domestic Product
MIIT  Ministry of Industry and Information   
  Technology
MoF  Ministry of Finance
MOFCOM Ministry of Commerce
MOHURD Ministry of Housing and Urban-Rural  
  Development
MPS  Ministry of Public Security
NDRC  National Development and Reform   
  Commission 
SAFE  State Administration of Foreign   
  Exchange
WFCC  Wholly Foreign-owned Construction  
  Companies
YoY  Year on Year
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Key Recommendations
1. Develop ICT Standards that Benefit the End-User and Industry as a Whole

• Encourage the Standardisation Administration of China (SAC) to provide written clarification in its new 
2009 policy on membership management of Standard Development Organisations (SDO) that FIEs 
and joint ventures must be provided with full and equal membership access to all standardisation 
Technical Committees (TC) and Working Groups (WG) in China.

• Increase participation and cooperation with the international community on international 
standardisation initiatives in ICT and harmonise Chinese ICT standards with international standards to 
increase interoperability.

• Encourage technology neutrality, ensuring that specific technologies are not unfairly mandated 
through local standards or other technical requirements.

• Streamline the complex and duplicative ICT equipment certification process into a simple, transparent 
and unified certification scheme.

• Provide clarification and transparency of licensing and certification requirements well in advance of the 
implementation date, and provide notification under the World Trade Organisation (WTO) Technical 
Barriers to Trade (TBT) Agreement for any standard that is applicable to mandatory certification and 
market access.

• Avoid testing and certification requirements compelling disclosure of sensitive commercial information 
and information unrelated to core product features, such as source code and additional software or 
hardware information.

2. Enhance the Efficiency and Effectiveness of China’s ICT Services Sector to 
Provide More Choices at Lower Costs to the Consumer
• Encourage opportunities for new telecom operators in the market and encourage operators to open 

their capital to strategic investment.
• Eliminate ownership restrictions for foreign-invested Value Added Service (VAS) providers and allow 

for their provision of multiple VAS with a single VAS licence.
• Allow foreign-invested enterprises (FIE) to participate in opportunities presented by Three Network 

Convergence.
• Encourage coordination of the Ministry of Industry and Information Technology (MIIT) and the State 

Administration of Radio, Film and Television (SARFT) to facilitate the opening of spectrum to improve 
ICT service options.

• Consider opening the 700MHz band for 4G LTE1 to ensure effective coverage of 4G services, in the 
interest of both Chinese and European stakeholders.

• Provide transparent, fair and equal treatment for FIEs in ICT operator procurement, ensuring 
tenders do not focus solely on price but also take into account other factors such as research and 
development (R&D) capabilities and long-term development of the industry.

1   4th Generation of Mobile Telephone Standards and Technology (4G) Long Term Evolution (LTE) standard

Information and Communication Technology (ICT) 
Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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3.  Encourage Enhanced Innovation and Research that Drives the ICT Industry Forward 
Through a Global and Cooperative Approach
• Open up China’s national ICT R&D programmes to participation from the international community, 

avoiding a system that isolates R&D and consumers from reaping the benefits of a globalised research 
environment.

• Focus Indigenous innovation capability build-up on enhancing technological innovation that drives the 
ICT industry forward and benefits end-users, rather than short-term benefits for domestic enterprises.

 Encourage indigenous innovation capability build-up through a global and collaborative innovation 
approach, where global stakeholders, including academia, government, industry and other experts, 
communicate and cooperate on international research and standardisation in order to maximise the 
end-user benefit. 

Introduction to Working Group
Formed in 2001, the Information and Communication 
Technology (ICT) Working Group consists of major 
European telecommunicat ion vendors, service 
providers, digital content providers, and consulting firms 
that meet on a regular basis to assess China’s reforms 
in the ICT industry. The group also serves as a platform 
for information exchange on ICT industry developments, 
including but not limited to the topics of technology 
standards, certification, services, spectrum, innovation, 
research, information security, interoperability and 
global harmonisation.

European ICT companies are among the largest 
investors in China today and contribute to China’s 
development by transferring technology, creating jobs, 
contributing know-how and intellectual property (IP) 
and training a new generation of Chinese engineers in 
the ICT field. In addition, a large percentage of these 
European companies have significant local research 
and development (R&D) units with well-established links 
to Chinese universities, as well as research institutes 
that contribute significantly to the development of the 
ICT sector in China. As such, these companies feel that 
they are indeed also Chinese domestic companies and 
should therefore receive equal treatment in the Chinese 
marketplace, echoing various recent statements from 
the highest levels of the Chinese government. 

The Working Group's activit ies are intended to 
contribute to the consultation and dialogue process with 
all government agencies responsible for the ICT sector. 
Increased dialogue between Chinese decision-makers 
and the European ICT industry will improve mutual 

understanding and inform the policy and regulatory 
initiatives that are necessary to ensure that the ICT 
sector in China continues to grow and develop in a way 
that is sustainable and beneficial for consumers and 
industry alike.

Recent Developments
The ICT Working Group is pleased to see that, despite 
international economic issues, the Chinese ICT sector 
experienced robust growth in 2011, including a 10% 
increase in basic telecom service revenue and a 
10% increase in mobile value-added services (VAS) 
revenue.2 By the end of March 2012, the total number 
of mobile phone users in China had risen to 1.02 
billion and China’s 3G user population exploded to 150 
million from 46.6 million at the end of 2010.3 Internet 
users in China reached 513 million by the end of 2011, 
representing a 38.3% penetration rate.4 Further, last 
year, 356 million people used their phones to access 
the internet, representing 69.3% of all Internet users in 
China.5

A recent report from International Data Corp. (IDC) 
estimates that China will comprise 20.7% of the total 
smartphone market in 2012, with the United States’ (US)  
share predicted to be 20.6%. It is predicted that the gap 
between China and the US will widen through to 2016, 
when China will have a 20.2% market share, and the 
US 15.3%.6

2  Source: MIIT News, 7 th February, 2012, http:/ / f inance.sina.com.cn/
china/20120207/112211327980.shtml

3   Source: the Mobile Terminal White Paper 2012 released by MIIT, release date: 
13th April, 2012

4   Source: CNNIC Report, release date: 16th January, 2012
5   Source: Ibid
6   Source: IDC release date: 15th March, 2012, http://www.idc.com.cn/about/press.

jsp?id=NTgy ,
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On 14th March, 2012, China concluded the Fifth Session 
of the 11th National People’s Congress (NPC) and 
the Chinese People’s Political Consultative Congress 
(CPPCC). As expected, Premier Wen Jiabao and other 
officials reiterated many of the key points raised in the 
12th Five-Year Plan – most notably that the country is 
prioritising the quality of growth over the quantity, and 
that it aims to shift towards more sustainable economic 
growth, with a key focus on developing services and 
knowledge based industries.7

The Working Group believes that improved global 
collaboration and further opening up of the market will 
benefit these goals. As such, the Working Group is 
encouraged to see that the telecommunications sector 
is one of the areas that the government has highlighted 
for further opening,8 with more foreign investment also 
being encouraged in the next-generation IT and new 
and high-technology industries. The April 2012 removal 
of restrictions on foreign-invested enterprises (FIE) 
applying to participate in key national ICT projects, 
namely the Chinese National Significant Science & 
Technology Project and 863 Project,9 is also highly 
welcomed. The Working Group hopes that this removal 
of restrictions in project application requirements will 
allow for increased participation of European-invested 
companies in such projects, ultimately resulting in 
greater collaboration and productivity in ICT research in 
China.     

Given that standardisation in China has been and is 
still a key concern for FIEs in China,  it is encouraging 
to see that the Standardisation 12th Five Year Plan 
includes the goals of improving feedback mechanisms 
for standards implementation, increasing broad 
participation in China's standards-setting processes, 
and increasing China’s participation in international 
standards bodies. This mechanism has been seen in the 
recent successful example of the global standardisation 
of International Mobile Telecommunications - Advanced 

7   Source: Government Work Report, 15th March ,2012,  http://news.xinhuanet.com/
politics/2012lh/2012-03/15/c_111660147.htm,

8  Source: CNII, 13th March 2012, http://www.cnii.com.cn/index/content/2012-03/13/
content_963328.htm,

9  Removal of limitation on FIEs in the requirements of project applicants, as 
seen for the New Generation Mobile Broadband Network project announced 
on MIIT website, viewed 27th April 2012 (http://www.miit.gov.cn/n11293472/
n11295040/n11298163/14567026.html) and 863 projects as announced on the 
MOST website, viewed 27th April 2012 (http://www.most.gov.cn/tztg/201204/
t20120418_93728.htm)

(IMT-Advanced),10 to which China made valuable 
contributions to the development of Time Division Long 
Term Evolution (TD-LTE) and submitted the China-
developed ZuChongZhi (ZUC) algorithm for approval 
by the Third Generation Partnership Project (3GPP).11 It 
is hoped that China will follow this good example in all 
areas of ICT standardisation.

With these developments and the direction for a 
brighter future, the Working Group is confident that the 
ICT sector in China will continue to grow and develop in 
a way that is sustainable and beneficial for consumers 
and industry alike. European ICT companies in China 
still have concerns regarding unfair treatment and 
regulatory obstacles that they face in the Chinese 
market, as described in this position paper. The Working 
Group encourages China to address these issues 
so that trade and collaboration between China and 
Europe can grow in a healthier way, creating a “win-win” 
situation for all parties. 

Key Recommendations
1. Develop ICT Standards that Benefit the 

End-User and Industry as a Whole

Concern
There are several distinct concerns in the area of 
standards and certification, including:
•  Lack of access to and equal membership in certain 

Chinese standardisation bodies in the ICT sector
•  China’s deviation from international standards in the 

ICT sector fragments the global market, adding costs 
and product time to market for Chinese consumers 
and industry

•  China’s mandating of indigenous technology through 
local standards, without global harmonisation, limits 
choice for the consumers with no guarantee of a 
better quality of experience 

•  Inclusion of voluntary standards within mandatory 
certification schemes create a difficult and opaque 
regulatory environment and risk circumvention of the 
World Trade Organisation’s (WTO) Technical Barriers 
to Trade (TBT) notification requirements

10 IMT-Advanced’ is a concept from the ITU for mobile communication systems 
with capabilities which go further than that of IMT-2000. Such systems provide 
access to a wide range of telecommunication services including advanced 
mobile services, supported by mobile and fixed networks, which are increasingly 
packet-based.  For further details on IMT-Advanced refer to website http://www.
itu.int/ITU-R/index.asp?category=information&rlink=imt-advanced&lang=en

11 For further details on 3GPP refer to http://www.3gpp.org/
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Assessment
a. Membership and Access to ICT Standardisation 
    Technical Committees (TC) and Working Groups (WG)
The Working Group welcomes the statements of 
China’s senior leaders assuring foreign companies 
that they will be treated as domestic companies in 
China. In line with this, in 2009, the Standardisation 
Administration of China (SAC) issued a new policy 
whereby representatives of entities legally registered 
within China may participate as voting “P” members 
in Chinese national Technical Committees (TC) at 
the discretion of the TC Chair.12 In practice, however, 
after more than two years, this policy has not been 
implemented in any standards-setting TC or in most 
Working Groups in the ICT sector. 

For example, many China Communications Standards 
Association (CCSA) TCs, TC28/WGSN and TC28/
E-Book Working Groups (WG)13 state that a wholly 
foreign-owned entity (WFOE) legally registered in China 
cannot be a “full member”. WFOEs are admitted only 
as observers that have no voting rights, with some 
TCs even requiring WFOEs to pay double or triple the 
normal full membership fees for observer status only. 
Furthermore, network and information security-related 
standardisation work in China remains closed to any 
type of foreign participation in China, with CCSA TC8: 
Network and Information Security Technical Committee, 
prohibiting any kind of participation from FIEs. 

The Working Group believes that the main reason for 
such divergence in practice of certain TCs is the lack 
of clarity in some of the articles of the new SAC 2009 
policy mentioned above. In particular, Article 4.A.2(4), 
in stating that members should also follow ‘other 
conditions prescribed by the Articles of Association of 
Technical Committees’, leaves room for individual TCs 
to setup additional conditions to exclude FIEs from full 
membership.

As SAC instructs newly established TCs to follow the 
new SAC 2009 policy in their approval announcement 

12 The Management Rule of the National Technical Committee, the Standardisation 
Administration of China, last accessed 30th May 2009 at http://www.sac.gov.cn/
upload/090202/0902020954577410.doc

13 TC28 (CNITS, China National Information Technology Standardization) web site, 
in the bylaws of E-Book and WGSN, all clarified that FIEs only can be observers. 
TC28/E-Book WG bylaw, see Article 13 for the membership requirement for 
FIEs. The Article 13 wrote ‘FIEs may apply for an observer-ship’. TC28/WGSN 
(China Standardization Working Group on Sensor Networks) bylaw, see Article 
18 (b) for the membership requirement for FIEs, it wrote ‘the FIEs only may 
apply for an observer-ship’

for established TCs,14 the Working Group suggests 
SAC to consider providing further written clarifications 
in the policy articles to ensure that all companies legally 
registered in China, including FIEs and joint ventures, 
are permitted to be full members in TCs, without 
exception, including:
•  For Article 3.A(1), regarding the principles for formation 

and conditions of TCs: add written clarification that TCs 
must provide fair and non-discriminatory treatment to 
FIEs and joint ventures 

•  For Article 4.A.2(4), regarding conditions for members 
of TCs to be composed of entities legally registered 
within China: add written clarification that this must 
include FIEs and joint ventures  

This should be published on the SAC website and 
notified to all standardisation organisations, to guide 
their practice and ensure that SAC’s policy is respected 
and executed comprehensively.

b. Harmonisation with International Standards
Global cooperation in standardisation is key to achieving 
economies of scale and brings benefits to the end user 
by means of affordable, high quality products that take 
advantage of technology breakthroughs throughout the 
globe. A fine example has been the development of the 
4G LTE standards as mentioned previously, for which 
the Working Group welcomes China’s collaboration and 
valuable contribution to the development of TD-LTE. 

This example should be followed in other areas of ICT 
standardisation to avoid issues stemming from the 
fragmentation of the market through the development of 
local standards. China’s participation and collaboration 
in international standardisation organisations at the 
earliest possible stage would benefit all stakeholders 
involved in traditional areas of ICT such as mobile, WiFi 
and transport, but also new areas such as Machine to 
Machine (M2M) and Internet of Things (IoT).

The creation of such local standards that are not 
harmonised with international standards, but then 
mandated for access to the Chinese market, results in 
a fragmented and expensive market for industry and 
consumers. When such standards are based on locally 
developed technologies, they then also limit choice for 
the consumer without any guarantees of a better quality 

14 As seen in SAC’s approval announcement to Ministry of Transport regarding 
SAC/521 on 26th September 2011, http://www.sac.gov.cn/bzhgl/gnbzh/zyjswyh/
cl_632/201110/t20111012_98242.htm
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of experience, benefitting only the few interested parties 
or companies promoting the technology. For example, 
there have been concerns over the recent development 
of local ICT standards in the following areas, and the 
potential of these becoming mandatory, either directly or 
de facto mandatory through type approval requirements 
or other means:  China’s UHT/EUHT15 standard for 
wireless access and specific standards for information 
security products.

Indeed, in relation to information security, there 
are growing concerns over the amalgamation of 
China’s national security interests with commercial 
security interests and mandating the use of domestic 
technologies for commercial information security 
solutions through initiatives such as the Multi-Level 
Protection Scheme (MLPS). Such measures do not 
necessarily guarantee the optimum level of security 
for commercial businesses in China. Please see the 
Information Security section of the position paper where 
this issue is covered in more detail.
 
To ensure the best user experience, the mandating 
of specific technologies that only serve the interests 
of certain companies should be avoided. Technology 
neutrality is a well tested and successfully proven 
concept that guarantees not only the best quality 
of experience for the end user but also avoids 
unnecessary economic burdens mentioned. It is well 
proven that the market can indicate which technologies 
are competent enough to give consumers the best 
solutions. The Working Group encourages China to 
avoid such technology mandates to create a stronger 
market that will ultimately benefit the end user.

c. Transparency of Certification Requirements
China’s mandatory certification requirements for many 
types of ICT equipment substantially deviate from 
international norms and remain a key concern for 
industry. Current certification procedures are overly 
complex as there are three independent mandatory 
certification requirements that measure compatibility 
and compliance with selected portfolios of standards 
developed by standards development organisations 
(SDO). These certifications are the: Radio Type 
Approval (RTA), Network Access Licence (NAL), 

15 MIIT release the industrial voluntary standard for UHT (Ultra High-Throughput 
Wireless LAN MAC and PHY) and EUHT (Enhanced Ultra High-Throughput 
Wireless LAN MAC and PHY), 13th February 2012, http://www.miit.gov.cn/
n11293472/n11293832/n12845605/n13916898/14475719.html

and China Compulsory Certification (CCC). With the 
upcoming implementation of 4G LTE in China, it is 
now clear that there will be an additional testing and 
certification requirement for LTE equipment to test for 
the ZUC security algorithm. This will further increase 
the complexity of the already cumbersome and 
duplicative certification process for ICT equipment in 
China. This very costly process is a significant drain on 
company resources and has negative consequences 
for consumers by delaying time to market and limiting 
product choice. In this respect, the Working Group 
recommends China to implement a simple, transparent 
and unified certification scheme that focuses on only 
testing the core features of products. 

Additional information unrelated to testing core product 
features, such as disclosure of source code and 
additional software or hardware information, should not 
be part of certification requirements as these mainly 
relate to the exact implementation of the standard and 
specific techniques. Understanding how each company 
implements the standard does not add to the reliability 
of the test itself and adds further complications for 
companies as they are faced with having to disclose 
sensitive commercial information.  

In addition, the selection of standards for inclusion in 
testing is often not transparent as finished certification 
requirements for the above three certificates are 
not provided with sufficient detail in writing. Of the 
utmost concern to industry is the practice of (1) 
including voluntary, non WTO TBT-notified standards 
in mandatory certification requirements, (2) checking 
for blacklisted technologies and configurations without 
a transparent process, and (3) failing to file WTO TBT 
notifications on changes in the certification criteria. 
Providing clear, written requirements well in advance of 
the implementation date and notifying WTO TBT on the 
changes of the certification criteria would ensure that 
the industry has enough time to comply with the new 
specifications and regulations so as to ensure that no 
technical barriers to trade would be established. Please 
also see the Standards & Conformity Assessment 
section of the position paper where this issue is 
discussed.
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Focusing on the upcoming implementation of the ZUC 
algorithm for LTE in China, the Working Group would 
like to seek further clarification and transparency on 
the licensing and certification of the ZUC algorithm 
well in advance of the implementation date. The initial 
understanding, based on high-level statements from 
the Ministry of Industry and Information Technology 
(MIIT) and Office of the State Commercial Cypher 
Administration (OSCCA), is that FIEs will be allowed to 
provide the ZUC algorithm. It is still, however, unclear 
what the testing and certification procedures will entail 
and the corresponding timescale. The Working Group 
recommends that testing be restricted to testing the 
ZUC algorithm according to the original 3GPP standard 
and should avoid requesting disclosure of sensitive 
commercial information and additional information 
relating to how each company implements the standard. 
The Working Group would like to request that all test-
related specifications for the ZUC algorithm be made 
public as soon as possible so that FIEs can proceed 
with the test.

Recommendation
•  Encourage SAC to provide written clarification in 

its new 2009 policy on membership management 
of SDOs that FIEs and joint ventures must be 
provided with full and equal membership access to all 
standardisation TCs and Working Groups in China.

•   Increase part ic ipat ion and cooperat ion wi th 
the internat ional community on internat ional 
standardisation initiatives in ICT and harmonise 
Chinese ICT standards with international standards to 
increase interoperability.

•  Encourage technology neutrality, ensuring that specific 
technologies are not unfairly mandated through local 
standards or other technical requirements.

•  Streamline the complex and duplicative ICT equipment 
certification process into a simple, transparent and 
unified certification scheme.

•  Provide clarification and transparency of licensing 
and certification requirements well in advance of the 
implementation date, and provide notification under 
the WTO TBT Agreement for any standard that is 
applicable to mandatory certification and market 
access.

•  Avoid testing and certification requirements compelling 
disclosure of sensitive commercial information and 
information unrelated to core product features, such 
as source code and additional software or hardware 
information.

2.  Enhance the Efficiency and Effectiveness 
of China’s ICT Services Sector to Provide 
More Choices at Lower Costs to the 
Consumer

Concern
European companies have a long history in China’s 
ICT market, yet European access to participate in 
China’s ICT services market lags dramatically behind 
participation in China’s ICT infrastructure and devices 
market.

Assessment
The Chinese government’s policy of ‘Informatisation’ 
has transformed communications in China, benefiting 
Chinese consumers and ICT suppliers alike. While 
European companies have played an important role 
in supplying ICT infrastructure and devices to China, 
creating a significant source of employment in design 
and research and development (R&D), they have been 
by and large excluded from the opportunity in ICT 
services.

As China’s market continues to develop, ICT revenues 
will increasingly be derived from the supply of services, 
appl icat ions and content.  The convergence of 
telecoms, consumer electronics and media industries is 
transforming the ICT industry and driving a shift in value 
away from basic connectivity towards more rich forms 
of services, content and entertainment. These are areas 
where European companies are well positioned to offer 
value to China as it seeks, as stated in the 12th Five-
Year Plan, to transform culture into a ‘pillar industry’ by 
2016.16

a. Basic Services
While offshore structures do exist to faci l i tate 
investments in the share capital of holding companies 
for China’s state-run telecom operators, 10 years after 
China’s accession to the WTO, significant hurdles 
remain for any European companies seeking an active 
role in the management or share capital of onshore 
service providers.

According to current regulations, only existing Chinese 
licence-holders are able to team up with a foreign 
operator and enable their proposed joint venture (JV) 
to provide mobile or basic services in China. This limits 

16   2011 China’s 12th Five Year Plan
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the potential partners to the three incumbents, and 
these parties remain reluctant to open up their networks 
to foreign partners. As long as no new licences are 
awarded and the restrictions on Chinese partners 
remain, it is unlikely that any JV in basic telecom 
services with a foreign partner will be established. 

b. Value Added Services 
There has been little or no tangible progress in opening 
China’s telecom value-added services (VAS) market. 
Applying for a VAS licence is a long and unnecessarily 
arduous process and obtaining licences has been 
problematic. In addition, the following issues are of key 
concern to European ICT service providers:
• Interpretation of permitted services: Regulators 

only permit FIEs to provide services listed in the ‘VAS 
Catalogue’ that China agreed to within the WTO, 
rather than on the more extensive VAS classification 
list used by domestic companies. This results in 
unequal market access for FIEs in this area.

•  Ownership restrictions:  Current ownership 
restrictions permit only 50% equity participation 
for foreign investors, and require the use of the 
equity joint venture (EJV) structure. Additionally, a 
Chinese ID holder is required to establish the legal 
representative of a VAS JV. Given the very large 
number of VAS providers in China, and the extent of 
domestic private sector participation, the rationale for 
maintaining these ownership restrictions is not clear. 
These ownership restrictions are a deterrent to foreign 
strategic investment in the sector as international 
companies with global operations would prefer to 
have full operational control of their business.

Allowing easier collaboration in services ventures would 
benefit both Chinese and international players in three 
key areas:

Corporate Services Market:
Multinational companies (MNC), including fast-growing 
China-based companies, offer major opportunities 
for ICT service providers/operators. Increasingly the 
tenders to serve these MNCs are conducted on a global 
basis. Enabling further European investment in China’s 
ICT services market through onshore partnerships with 
Chinese telecom operators would allow for a more 
seamless offer to these MNC customers as well as 
facilitate the international expansion of Chinese telecom 
operators as they develop partnerships with their peers 
overseas.

Equipment Procurement of Operators:
The procurement by telecom operators of ICT 
infrastructure and devices is increasingly conducted 
through international tenders. Enabling deeper 
partnerships between Chinese telecom operators and 
their international counterparts will allow for greater 
economies of scale for telecom operators in their 
procurement activities. In addition, for China-based 
providers of telecom equipment and devices, the ability 
to participate in global tenders, which includes China as 
well as international markets, could serve to decrease 
anti-dumping activity, which hinders the further growth 
of China-based providers in some markets.

Three Network Convergence:
China is pursuing an ambitious project of three-network 
convergence to integrate its voice, data and cable-
TV networks. European service, software and content 
providers have extensive experience in providing a wide 
range of consumer offerings ranging from triple-play 
to quad-play providers to digital terrestrial and satellite 
broadcasters to a wide range of smaller but fast growing 
creative firms with experience in delivering attractive 
content across multiple platforms. Enabling meaningful 
forms of partnerships in China for these firms would 
benefit Chinese consumers and further the international 
ambitions of China-based content and applications 
providers.

c. Opening Spectrum for Greater Services Efficiency
The Working Group welcomes China’s pursuit of 
Three Network Convergence and believes that this 
will provide momentum for providing improved and 
more efficient ICT services for China. In light of the 
upcoming deployment of 4G LTE networks in China, 
the convergence initiative also gives rise to the great 
opportunity of maximising the efficiency of spectrum 
allocation in China. It is an increasing global trend for 
countries to allocate part of their UHF 700MHz spectrum 
for mobile use, especially LTE operation. In doing this, 
it is recognised that coverage for new services that 
LTE can provide is enhanced due to the low frequency 
propagation features. Opening part of the UHF 700 
MHz spectrum in China in this way, would facilitate the 
faster and more economic deployment of LTE networks, 
as well as create new opportunities for businesses and 
operators in the market. As such, the Working Group 
encourages the MIIT and State Administration of Radio, 
Film and Television (SARFT) to discuss swift resolutions 
to possible hurdles that may be inhibiting the opening of 
the UHF 700MHz spectrum for LTE purposes. 
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d. Equitable Treatment of FIEs in Tenders for  
    Equipment and Services
Despite market strength and some receptiveness 
from regulators, regulation of the Chinese telecom 
market has further room for improvement to build up 
a fairer and more transparent market environment. 
This would foster the sustainable development of the 
Chinese telecom industry, help the globalisation of the 
indigenous innovations of China, and fulfill the Chinese 
government’s promises of treating FIEs registered in 
China equally and as Chinese companies. Premier 
Wen Jiabao has reiterated on various occasions that 
all enterprises registered in China, in accordance 
with Chinese law, are Chinese enterprises, with their 
products manufactured in China and fruits of R&D 
in China considered Chinese. In practice, however, 
foreign-invested ICT equipment and service vendors 
registered in China still do not receive equal treatment 
compared to local vendors due to a number of factors:

Unhealthy price competition on operator tenders:
In the telecom equipment market, vicious price 
competition on telecom operator tenders is having a 
negative effect on the healthy growth of the market. 
Although this may bring a short-term economic benefit 
to the operator, this can certainly weaken the ability of 
equipment manufacturers, who need to invest heavily 
in long-term R&D in order to provide high quality 
technologically advanced equipment required for the 
sustainable development of the telecom industry. 

In the past, price has weighted about 50% of the tender 
Key Performance Indicator (KPI) of telecom operators, 
which has resulted in vicious price competition. As a 
result, both radio and switching products, for example, 
have experienced huge price erosion of over 20% year 
on year. Although, the Working Group welcomes healthy 
and fair competition in the Chinese market, there are 
concerns that some domestic vendors have consistently 
competed with prices lower than cost to gain market 
share. Such competitive tactics are not based on fair 
trade principles, and have also led to problems with 
quality in the market. The continuity of price-oriented 
tendering and competition will result in further shrinking 
the equipment vendors’ margins, which in the long run 
will lead to problems with the sustainable development 
of vendors and the industry at large.

At this pivotal time of ICT infrastructure evolution 
in China, with the upcoming deployment of 4G LTE 
networks, the Working Group urges operators to not 
only focus their tenders on price, but to also take into 
account vendor long-term development plans, R&D 
capacities, and capabilities for globalisation. Consistent 
capacity of profit and investment of all players is 
essential for the long term and healthy development of 
the industry,

Unclear bidding and selection process:
Current operator bidding processes lack transparency, 
for example: (1) final grades of vendors in relation to 
tender KPIs are not always published (2) the basis for 
market share distribution is not always announced. 
This raises concerns about the fairness of the bidding 
process and compliance to the principles of a market 
economy. 

Lengthy payment terms:
The payment  terms of  te lecom operators are 
consistently too long, with many exceeding the 60 
days requirement as prescribed in contracts. This adds 
additional burdens to foreign vendors who are already 
selling at low margins and who cannot benefit from loan 
credit with Chinese banks.   
 
The sustainable growth of the telecom industry needs 
the correct guidance from the Chinese government. 
The Working Group, therefore, recommends that the 
Chinese government implements measures to ensure 
operators and relevant government agencies adhere 
to fair competition and equal treatment of all vendors in 
tenders, including: 
•  Lowering the current weight of price in bidding KPIs 

from 50% to 30%, in order to reduce damaging price 
wars 

•  Publishing the results of KPIs on tenders to all players 
to increase transparency of the process

•  Adhering to payment terms as stipulated in contracts

Recommendation
•  Encourage opportunities for new telecom operators 

in the market and encourage operators to open their 
capital to strategic investment

• Eliminate ownership restrictions for foreign-invested 
VAS providers and allow for the provision of multiple 
VAS with a single VAS licence 
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• Allow FIEs to participate in opportunities presented 
by Three Network Convergence

• Encourage coordination of MIIT and SARFT to 
facilitate the opening of spectrum to improve ICT 
service options. 

• Consider opening the 700MHz band for 4G LTE to 
ensure effective coverage of 4G services, in the 
interest of both Chinese and European stakeholders.

•  Provide transparent, fair and equal treatment for FIEs 
in ICT operator procurement, ensuring tenders do 
not focus solely on price but also take into account 
other factors such as R&D capabilities and long-term 
development of the industry.

3. Encourage Enhanced Innovation and 
Research that Drives the ICT Industry 
Forward Through a Global and Cooperative 
Approach 

Concern
• The current status of ICT research cooperation 

between the European Union (EU) and China is less 
than optimum and restricts the exploration of great 
opportunities that would benefit both sides

•  There is a tendency for China to promote unproven 
and sometimes low quality technology in the Chinese 
market just to claim indigenous innovation. This 
poses the risk of only benefitting domestic enterprises 
involved in developing the technology and diverging 
from China’s goals of fostering indigenous innovation 
capability build-up of the whole industry in China.

Assessment
a. Research Cooperation and Access to Government 
    Funded ICT Research Projects 
The Working Group recognises and appreciates the 
Chinese government’s efforts to develop an innovative 
society, as laid out most recently in China’s 12th Five-
Year Plan. China is investing heavily in research and 
development to support this goal and has established 
dedicated ICT research programmes, namely the 
Chinese National Significant Science & Technology 
Project, under MIIT, and 863 Project, under the Ministry 
of Science and Technology (MOST).

It has long been recognised that to foster innovation 
and productivity in research, it is essential to foster an 
open R&D environment that facilitates collaboration, 
cooperation and the cross-fertilisation of research ideas 
between a variety of different stakeholders. Whilst 

Chinese companies and researching bodies have 
enjoyed opportunities to participate in EU research 
initiatives for quite some time, to the benefit of both the 
EU and China, FIEs have historically not been allowed 
access to China’s national ICT research programmes. 
For example, Chinese companies and researching 
bodies have benefitted substantially from participation in 
the EU’s FP6 programme, the ongoing FP7 programme, 
and will likely benefit from the upcoming EU Framework 
Programme for Research and Innovation (2014-2020) 
- Horizon 2020 - which plans to open participation to 
organisations from third countries and international 
organisations.

In this context, the Working Group warmly welcomes 
the April 2012 removal of restrictions on FIEs in the 
application requirements for participation in the Chinese 
National Significant Science & Technology Project 
and 863 Project.17 The Working Group hopes that this 
removal of restrictions will indeed result in increased 
participation of European ICT companies in such 
projects, reciprocating the level of participation Chinese 
organisations have in European research initiatives, 
and ultimately resulting in greater EU-China research 
collaboration and productivity in China.

European ICT companies have demonstrated that they 
are equally dedicated to the growth of R&D initiatives 
in China as domestic enterprises. A large percentage 
of European-invested ICT companies have built up 
R&D bases in China, which play a significant part in 
their global R&D activities and have made a significant 
contribution to China’s own intellectual property rights 
(IPR) development. 

b. Indigenous Innovation that Drives the ICT Industry 
     Forward
China’s drive for indigenous innovation has seen 
successful results in China’s recent contribution to the 
development of TD-LTE, which has paved the way for 
the global next-generation mobile LTE system, which 
will bring huge benefits to end users around the world. 
This case of globally coordinated, indigenous innovation 
is appreciated and encouraged going forward as 
such global collaboration allows technologies to be 

17 Removal of limitation on FIEs in the requirements of project applicants, as 
seen for the New Generation Mobile Broadband Network project announced 
on MIIT website, viewed 27th April 2012 (http://www.miit.gov.cn/n11293472/
n11295040/n11298163/14567026.html) and 863 projects as announced on the 
MOST website, viewed 27th April 2012 (http://www.most.gov.cn/tztg/201204/
t20120418_93728.htm)
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comprehensively assessed and harmonised, leading to 
easier wide-scale adoption of the technology/standards 
for solutions that really drive forward the industry.  

In contrast, the Working Group discourages the 
promotion of unproven, and sometimes low-quality, 
locally-mandated ‘innovation’ in the Chinese market, 
for the sole purpose of claiming indigenous innovation, 
through mechanisms such as local standards and other 
mandates as outlined in Key Recommendation 1. Such 
promotion of inferior quality innovation only benefits the 
short term finances of domestic companies that develop 
the technologies, with end-users ultimately suffering 
from poor quality experiences and frustration. China has 
proven that it is more than capable of world-class ICT 
innovation, as acknowledged by peers and discussed in 
global standardisation organisations. 

Recommendation
• Open up China’s national ICT R&D programmes 

to participation from the international community, 
avoiding a system that isolates R&D and consumers 
from reaping the benefits of a globalised research 
environment. 

• Focus Indigenous innovation capability build-up on 
enhancing technological innovation that drives the 
ICT industry forward and benefits end-users, rather 
than short-term benefits for domestic enterprises.

• Encourage indigenous innovation capability build-
up through a global and collaborative innovation 
approach, where global stakeholders, including 
academia, government, industry and other experts, 
communicate and cooperate on international research 
and standardisation in order to maximise the end-
user benefit. 

Abbreviations
3G Third Generation of Mobile Telephone  
 Standards and Technology
3GPP Third Generation Partnership Project
4G  Fourth Generation of Mobile Telephone  
 Standards and Technology
CCC China Compulsory Certification
CCSA China Communications Standards 
 Association
CPPCC Chinese People's Political Consultative  
 Congress
EJV Equity Joint Venture
EU European Union
EUHT Enhanced Ultra High-Throughput 
FIE Foreign Invested Enterprise
ICT Information & Communication Technology
IMT-Advanced International Mobile Telecommunications 
 - Advanced
IoT Internet of Things
IP Intellectual Property
IPR Intellectual Property Rights 
JV Joint Venture
KPI Key Performance Indicator
LTE Long Term Evolution
M2M Machine to Machine
MIIT Ministry of Industry and Information   
 Technology
MLPS Multi-Level Protection Scheme
MNC Multinational Company
MOST Ministry of Science and Technology
NAL Network Access Licence
NPC National People's Congress
OSCCA Office of the State Commercial Cypher  
 Administration
R&D Research and Development
RTA Radio Type Approval
SAC Standardisation Administration of China
SARFT State Administration of Radio, Film and  
 Television 
SDO Standards Development Organisation
TBT Technical Barriers to Trade
TC Technical Committee
TD-LTE Time Division Long Term Evolution
UHT Ultra High-Throughput
VAS Value-Added Tax
WFOE Wholly Foreign-Owned Enterprise
WG Working Group
WTO World Trade Organisation
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Key Recommendations
1. Promote Greater Internationalisation of Information Security Policy and 

Greater Cooperation with International Stakeholders
•  Promote true innovation of information security products and technologies, increase network security 

and remove regulatory market access trade asymmetries vis-à-vis other major global markets by 
opening China’s commercial encryption licensing schemes to allow foreign-invested enterprises to 
gain product licenses.

•  Allow foreign-invested enterprises to participate as equal partners in all information security related 
standardisation technical committees.

• Participate more in international standardisation bodies and international agreements to expose 
standards developed in China to rigorous testing and to submit standards developed in China for 
acceptance as global standards.

• Submit all national encryption algorithms that do not have specific public security or military 
applications to international standardisation organisations for acceptance as global standards; and 
disclose these algorithms to all interested manufacturers, including FIEs. 

•  Disclose the algorithm to be used for mobile payments and allow FIEs to implement it.
• Take steps towards joining the Common Criteria Recognition Agreement or develop mutual 

recognition agreements with major trading partners.
• Engage in technical cooperation with European and other global stakeholders in industry, government 

and academia.

2. Commercial Encryption Regulations
•  Ensure that the revision to the Commercial Encryption Regulations be carried out in line with the 

World Semiconductor Council recommendation on encryption that was supported by the Government 
Authority Meeting on Semiconductors.1

•  Clearly develop a definition of commercial encryption that is in line with international best practices2 
and, in doing so, delineate and make clear what constitutes national security information systems 
versus what constitutes commercial, non-national security systems.

•  Involve industry— including FIEs — and other major trading partners in the process of revising the 
Commercial Encryption Regulations.

•  Accelerate the development of China’s information security market and domestic industry by 
removing non-tariff barriers to the market, e.g. market access consequences of OSCCA licensing and 
certification requirements for foreign-invested enterprises.

•  Publish all rules and regulations relating to application, certification and testing for the Commercial 
Encryption Regulations, including scope of products covered.

1  China is a member of the Government Authority Meeting on Semiconductors (GAMS), which supported the World Semiconductor Council (WSC) 
recommendation on encryption “that open markets, free from government discrimination ensuring IPR protection and open to global collaboration for 
commercial encryption technologies, are critical to the development of secure and innovative Information and Communication Technologies (ICT) products” 
and which “underlined that it was important to prevent unncessary restrictions on trade, and that therefore, products with cryptographic capabilities that are, 
or will be, widely available and deployed should, as a general rule, not be regulated”.

2  International best practice should refer to the World Semiconductor Council Joint Statements of the 14th (http://www.semiconductorcouncil.org/download_
file.php?rowid=24&target=joint) and 15th meetings of the World Semiconductor Council (http://www.eeca.eu/data/File/WSC_2011_Joint_Statement_Final_
(formated)(Normal_Font)1.pdf) and the Common Criteria Recognition Agreement http://www.commoncriteriaportal.org/ccra/

Information Security Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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•  Allow FIEs legally registered in China to apply equally for all OSCCA licences, including the Product 
Type licence, in accordance with statements by top Chinese leaders that all companies legally 
registered in China are Chinese companies. 

•  Ensure that FIE manufacturers of all 13 different types of information security products are able to apply 
for Encryption Testing Certificates and thus CC-IS certificates based on the understanding that the core 
function of such products is not encryption.

•  Require that OSCCA communicate in writing with FIEs regarding certificate application requirements 
and grounds for non-acceptance of applications.

•   Recognise commercial encryption certification by commercially independent testing laboratories. 

3. Multi-Level Protection Scheme (MLPS)
•  Develop a clear definition of critical infrastructure that is in line with common international definitions and 

develop a catalogue to outline what is covered under critical infrastructure.
•  Remove discriminatory procurement restrictions contained in Article 21 of the ‘Administrative Measures 

for the Multi-Level Protection of Information Systems (2007)’ for businesses and government agencies 
in all areas not directly related to national security.

•  Recognise that the 13 categories of information security products as listed under the CC-IS scheme are 
not permissible for inclusion in MLPS as the core functionality of these products is not encryption and 
thus not related to the security of the information systems and networks.

•  Clarify the requirements to be met in order to obtain the OSCCA approval necessary for MPS sales 
certification of encryption products.

•  Abolish requirements that the source code of information security products be reviewed during MLPS 
certification. 

•  Enter into a dialogue with foreign industry and authorities to clarify and refine MLPS regulations and 
application procedures.

: The red flags denote key recommendations perceived to be clearly market access related

Introduction to the Working Group
Over the past 20 years European companies have 
played a pioneering and determining role in bringing 
semiconductor and smart card technology to the 
Chinese market. Many European companies in the 
smart card industry have invested substantially in 
China: in Research & Development (R&D) facilities, 
training and employing Chinese engineers, in state-
of-the-art production facilities, in advanced sales and 
service networks, and in management know-how. 

European- invested Chinese companies in the 
semiconductor and smart card industries have been 
successful in China because they blend the high-
level service expectations of Chinese customers with 
excellent technology at a competitive price. Chinese 
banks, telecom operators, public transportation 
companies and thei r  c l ients are the pr inc ipal 
benef ic iar ies of  the European smart  card and 

semiconductor industries’ heavy investment in the 
China market. European manufacturers are also well-
placed to assist the development of China’s future 
societal IT solutions as the leading innovators of future 
applications like Internet of Things, mobile payments, 
smart grids and cloud computing. 

European industry should be regarded as a key 
partner for the broader aims of the 12th Five-Year 
Plan to upgrade the industrial economy of China into a 
more value-added economy. European industry is the 
global leader in information security technology and 
can provide the high-technology products required to 
upgrade China’s information security system and within 
the downstream industrial chains for various promoted 
sectors in China.

The European Chamber’s Information Security Working 
Group (Working Group) was established in 2009 to 
support the regulatory, information, and advocacy 
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needs of European Chamber members in the smart 
card and semiconductor industries in the face of an 
increasingly inhospitable regulatory environment 
that risks severely curtailing their business activities 
and future investments. The Group aims to provide a 
platform for European information security companies 
active in China to exchange information and engage 
in constructive dialogue with Chinese regulators with 
the overall aim to seek ways of supporting China’s 
goal of bolstering information security policies without 
reducing the market’s development, competitiveness 
and openness.

Information security regulation in China has in recent 
years been marked by heavy restrictions of foreign market 
access on the grounds of appeals to national security, as 
well as a lack of clarity and transparency. 

The Chinese government approach to encryption 
regulation has differed markedly from the international 
norm by handling encryption as a unified concept 
encompassing commercial and state security applications. 
This lack of division, in turn, has led to an overly 
burdensome and restrictive approach to the regulation of 
commercial encryption. The lack of distinction between 
different levels and applications of encryption has also led 
to commercial encryption being handled as a priority by 
the Chinese leadership.3

Information Security regulation has reached a critical 
juncture at a time when the overarching regulatory and 
certification framework for information security products 
and technologies in China, the Commercial Encryption 
Regulations (CERs), are under revision. The last year 
has witnessed a couple of developments that the Working 
Group hopes may be reflective of a positive and more 
open shift in policy.

The Information Security Working Group strongly 
encourages relevant Chinese authorities to enter into a 
dialogue with both foreign industry and authorities in the 
spirit of openness and transparency as advocated by 
China’s 12th Five-Year Plan and in the spirit of the World 
Trade Organisation (WTO) Agreement.

3  Encryption in China is regulated by the State Encryption Management Bureau 
(SEMB) and the Communist Party of China (CPC) Central Cryptography 
Administration Authority (CCAA) which report directly to the State Council and 
the Central Committee of the CPC, respectively. The highest authority to manage 
encryption policy in China is the Director of the General Office of Central 
Committee of the CPC. Office of the State Commercial Cypher Administration 
(OSCCA) is a subordinate organisation to SEMB and CCAA and is responsible 
for policy execution. As such, OSCCA is industry’s principle interlocutor on 
encryption matters.

Correspondingly, the Working Group urges European 
Commission representatives and EU Member State 
government authorities to promote as a priority the 
establishment of a dialogue with relevant Chinese 
government regulators.4

Recent Developments
Market Developments

According to Working Group estimates, the Chinese 
market for information security could be in the order of 
over EUR 10 billion annually. The market will continue to 
grow in the coming years, driven by strategically important 
developments such as the Internet of Things, Smart Grids 
and Cloud Computing. 

Semiconductors have been the building blocks of 
the IT revolution. Today they can be found in such 
varied applications as computing, electronics, mobile 
devices, e-government, automobiles, lighting, radio 
frequency identification (RFID), secure payments and 
infrastructure. The Chinese market for semiconductors 
is highly internationalised, with the majority of units sold 
going towards the manufacture of goods for re-export 
and, increasingly, for the Chinese domestic market.

Figure 1: Semiconductor Market in China5

Product 2011 (EUR bn)6

Total Discretes 4.74
Total Opto-Electronics 3.80
Total Sensors & Actuators 1.15
Total Analog 8.90
Total MOS Micro 14.93
Total Logic 16.01
Total MOS Memory 7.68
Total Semiconductors 57.22

6

One particular semiconductor application is the smart 
card. In an increasingly information-based economy, 

4   Disclaimer: The regulatory framework for the research, production, sale, purchase 
and use of information security products is highly complex and opaque. The 
specific roles and responsibilities of some of the Chinese government bodies 
responsible for the drafting and implementation of these standards, rules and 
regulations are by design opaque. The information contained in this paper 
is based on limited publicly available information as well as dialogue with 
Chinese authorities. The Working Group looks forward to further dialogue with 
relevant government bodies in order to receive clarification and rectify any 
misunderstandings or factual errors in the following paper.

5   World Semiconductor Trade Statistics (includes Hong Kong)
6   The original figure was given in US Dollars. The conversion rate used was based 

on the average exchange rate for 2011 from the China Foreign Exchange Trade 
System, http://www.chinamoney.com.cn/fe/Channel/17383
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smart cards are found in numerous and an increasing 
number of applications -- from financial services 
(bank and credit cards, e-banking) to transportation 
(fare cards) as well as in the industrial engineering 
sector, telecommunications (SIM cards), public 
utilities (electricity cards, gas cards, water cards) and 
government (ID cards, passports, social security cards). 
Key to a successful smart card system is that the 
contents of the card can be changed only within a well 
defined process. The method to implement the proper 
authorisation and the protection of the contents of a 
smart card is to use encryption technology. This fact 
puts the smart card as the central focus of the Working 
Group as encryption regulations issued by The Office of 
the State Commercial Cypher Administration (OSCCA) 
have become market access barriers for European-
invested Chinese companies. According to Working 
Group estimates, the annual market for smart cards and 
directly related products is estimated to be EUR 2 billion 
alone.

Regulatory Developments
Of the changes to the regulatory environment governing 
information security in 2011 and early 2012, some have 
continued a trend that is highly worrisome in terms 
of fair market access for foreign-invested enterprises 
(FIEs), while other developments can be interpreted to 
be positive and encouraging.

Although the 12th Five-Year Plan emphasises the 
key role that foreign investment will continue to play 
in China’s growth, developments in the last year 
have given rise to increasing concerns that industries 
promoted in the 12th Five-Year Plan, especially 
those industries considered strategic or pillar, will 
be supported by industrial policies designed to give 
discriminatory advantages to domestic -- and in 
particular state-owned -- enterprises. 

The 12th Five-Year Plan contains specific references to 
the need to improve information security and the aim 
to promote the development of China’s semiconductor 
market. Semiconductors are promoted as a key 
component of the ‘new materials’ strategic emerging 
industry, for which the plan calls to ‘promote the R&D 
and industrialisation of carbon fibres, semiconductor 
materials, high temperature alloy materials, [and] 
superconductive materials’. In February 2012, the 
Ministry of Industry and Information Technology (MIIT) 
released the ‘12th Five-Year Plan for Semiconductors’. 

In November 2011, MIIT also released the ‘12th Five-
Year Plan for the Development of the Information 
Security Industry’ without any previous consultation 
with foreign industry or other foreign stakeholders. The 
plan reiterates a perceived need to follow and expand 
existing information security policies which have been 
highly discriminatory to foreign-invested enterprises 
and explicitly states a mistaken belief that China should 
stop utilising foreign information security products in 
order to protect national security. To do this, the plan 
set out industrial policies to promote the development 
of an indigenous information security industry. These 
industrial policies are highly favourable to the domestic 
information security industry and thus at the same time 
discriminatory to foreign-invested industry. They include 
the government procurement of domestic products7, 
national and local fiscal funding that is only accessible 
to domestic firms and the formulation of domestic 
national standards.

Six information security technical standards released 
by the Technical Committee 260 under the China 
Electronics Standardisation Institute (CESI – TC260) 
in July 2011 were reflective of the approach set forth 
in the 12th Five-Year Plan for the Information Security 
Industry. The technical standards, drafted in a closed 
standardisation process with no input from FIEs, serve 
to reinforce information security regulations in China 
that are marked by restrictions towards foreign market 
access on the grounds of appeals to national security, 
such as the Multi-Level Protection Scheme (MLPS), 
the CERs and China Compulsory Certification for 
Information Security Products (CC-IS). 

A better example of a standardisation process led by 
TC260 is the development of a technical standard for 
office equipment. The standard originally set out to 
mandate encryption in office equipment and included a 
requirement to disclose technical information, including 
source codes, to enter the marketplace. By allowing 
foreign-invested manufacturers into the working group 
drafting the standard, albeit only with observer status, 
it has been possible for FIEs to offer technical input 
and suggestions. Although it is still unclear whether 
source code disclosure requirements are required in 
the certification process and although there has been 

7   This is in spite of the fact that the State Council issued a notice in November 2011 
which directs all government entities to remove any mention of linkages between 
indigenous innovation policy and government procurement incentive measures 
within regulatory documents and to stop such implementation by 1st December 
2011.
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evidence of consultations and changes to the standard 
outside the formal working group process, European 
industry believes that their involvement has allowed for 
positive input to the standard.8

Many of China’s national algorithms remain secret and 
therefore impossible for FIEs to implement. If these 
secret algorithms are required to be implemented 
in any application, this requirement would therefore 
automatically bar FIEs from that particular marketplace. 
An example is mobile payments.9 In January 2012, the 
China National Information Technology Standardisation 
(NITS) committee released a draft ‘National Standard 
for Mobile Payments’. Again the standardisation 
process was closed to FIEs. Although many FIEs are 
members of the Multi-Functional Smart Card Alliance 
(MFSCA) that drafted the standard, these members 
were left out of the drafting process. NITS orally 
informed the European Chamber that the reason for this 
was because so many companies wanted to join the 
process; they had to shrink the size of the group by not 
inviting in FIEs10. 

The draft mobile payments standard is of high concern 
to foreign industry because the algorithm to be used is 
not disclosed. Currently, the algorithm is simply referred 
to as algorithm E. In a meeting with NITS in April 2012, 
the European Chamber was informed that algorithm 
E will be one of the existing national algorithms, but 
that the selection of which national algorithm will be 
dependent on the application environment. Without 
knowing the algorithm, it is impossible for any foreign-
invested company to comply with the standard and 
therefore access the mobile payments market. Mobile 
payments is clearly an example of a purely commercial 
application and does not affect state security. The 
encryption required for safe and secure mobile 
payments is not the ‘core function’ of the product, 

8  At the time of drafting this Position Paper, both the final draft of the technical 
standard and the testing specification standard had yet to be released

9  The Chinese mobile payments market is expected to be the largest in the 
world by 2015 (http://mobile-financial.com/news/china’s-mobile-payments-
market-faces-challenges-promises-be-largest-mobile-payments-market-worl) 
with the market for just Near-Field Communications (NFC) mobile payments 
alone expected to be USD 8 billion by 2014 (ABI Research: http://technode.
com/2012/03/08/nfc-in-china-the-next-big-solution-to-mobile-payment/). 

10 In June 2012, NITS also excluded FIEs from a committee being assembled to 
update three mandatory standards on tax-control machines and tax-control IC 
cards. Although European Chamber member companies have great experience 
and knowledge of the tax-control industry, the European Chamber’s request 
on behalf of its members to join the standard-drafting unit was orally rejected 
by NITS on account of its sensitivity. Foreign manufacturers are unable to 
access the tax-control machines and IC card markets due to OSCCA licensing 
requirements which are not granted to FIEs.

therefore the production of mobile payments products 
should be open equally to both domestic Chinese 
companies and foreign-invested companies.

There has been a slow, posit ive trend towards 
disclosing a number of national algorithms. Following 
the public disclosure of the SM2 and SM3 national 
algorithms in 2010, it was announced on the website of 
the State Encryption Management Bureau (SEMB) in 
March 2012 that the SM4 algorithm will also be publicly 
released as a new GM/T11 standard, meaning that four 
of the ten national algorithms are publicly available12. 
However, despite the measure to open these three 
SM series national algorithms, they are still yet to be 
peer-reviewed at an international level and no foreign-
invested enterprise has yet been certified in China 
for implementing these algorithms. In this regard, the 
algorithm policy followed in the example of the ZUC 4G 
long-term evolution (LTE) standard is potentially highly 
significant and positive for the development of China’s 
information security industry. 

The China Communication Standards Association 
(CCSA) submitted the Chinese-developed ZUC 
algorithm to the 3rd Generation Partnership Project 
(3GPP), which approved the algorithm as a voluntary 
international standard in September 2011. Although 
the algorithm was originally developed in a closed 
standardisation process by the Chinese government, 
thus missing out on expert input from international 
actors, the step to submit the Chinese national 
algorithm to 3GPP represented an internationalisation 
that not only means that it should be possible for FIEs 
to implement the standard and gain licensing if stringent 
source code disclosure requirements are not enforced, 
it also means that the Chinese standard underwent 
rigorous scrutiny at an international level to ensure its 
security. 

As MIIT stipulates in the '12th Five-Year Plan for the 
Information Security Industry' an aim to develop and 
mandate its own domestic indigenous standards 
and algorithms in the belief that this can assist with 
national security, the additional step followed in the 

11 The new GM/T standards are potentially issued by the new Chinese National 
Cryptography Industry Standards Technical Committee established under 
OSCCA in October 2011.However, the European Chamber cannot be sure of this 
as a meeting request to meet with the new Technical Committee was rejected.

12 It is the understanding of the Working Group that there are ten national 
encryption algorithms, although this figure may be inaccurate because OSCCA 
has not disclosed any information on Chinese national encryption algorithms 
other than for the four algorithms which have been fully publicly released.
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example of the ZUC algorithm to gain peer review 
at the international level not only allows for greater 
assuredness of security, it also takes one great step 
towards allowing a fairer playing field and towards 
global interoperability. SEMB have noted that FIEs will 
be able to implement the algorithm and gain OSCCA 
product licensing in China, something that has never 
been granted to a wholly-foreign owned enterprise 
(WFOE) in China. Such a step could be viewed as 
a mid-point between developing secret Chinese 
national algorithms that are only disclosed to selected 
Chinese domestic manufacturers and working at the 
international level together with international companies 
to jointly develop and review algorithms for security. 
The European Chamber hopes that this example will 
be continued through the submission of the SM2, SM3 
and SM4 national algorithms, which have already been 
publicly disclosed, to international standardisation 
organisations for acceptance as global standards; and 
that FIEs will be able to implement and gain licences to 
demonstrate conformity assessment to such standards 
without having to disclose highly confidential source 
code information.

Another positive development was the granting of the 
first CC-IS license to a WFOE13. In order to gain the CC-
IS licence for the smart card, it was firstly necessary to 
attain the Encryption Testing licence from OSCCA. This 
also represented the first time an Encryption Testing 
license had been granted to a WFOE by OSCCA. This 
is a strong forward step as it indicates that OSCCA 
has recognised that the core function of smart cards 
is not encryption. As such, this move to grant an 
Encryption Testing licence also seems to pave the way 
for other information security products to also gain CC-
IS licences as it provides a model whereby the other 
12 types of information security products as listed by 
the CC-IS can follow the same process. However, the 
process followed to gain licensing poses great concerns 
for integrated circuit (IC) chip manufacturers (see Key 
Recommendation 2). 

13   China Information Security Certification Centre, 'list of CC-IS certified products'.   
       http://www.isccc.gov.cn/zsgg/04/398933.shtml

Key Recommendations
1. Promote Greater Internationalisation 

of Information Security Policy and 
Greater Cooperation with International 
Stakeholders

Concern
The current regulatory environment for commercial 
information security technology and some continued 
directional trends of information security policy in China 
mistakenly aim to protect security through secrecy and 
isolation. Chinese industrial policy in the information 
security sector is predicated upon the erroneous 
assumption that only Chinese-developed, produced and 
operated encryption-related intellectual property can 
be safe. This not only unfairly excludes FIEs from the 
marketplace, it also endangers curtailing China’s own 
development and innovation of robust technologies and 
solutions owing to the resultant isolation and decreased 
competition in the marketplace, thus creating the 
real risk that the robustness of China’s information 
network security as a whole will be weakened and fall 
behind the rest of the world. The lack of trust implicit 
in such policies could also ultimately result in negative 
consequences for China’s own outbound trade and 
investment in the sector.

Assessment
Policies such as the Commercial Encryption Regulations 
(see Key Recommendation 2) and the Multi-Level 
Protection Scheme (see Key Recommendation 3) 
explicitly exclude FIEs from the information security 
marketplace in China through claims that only locally-
owned and developed intellectual property can be 
safe. This belief manifests itself in the promotion of 
indigenously developed technology and intellectual 
property through discriminatory policies. Such policies 
are writ-large in the ‘12th Five-Year Plan for the 
Development of the Information Security Industry’, 
which was released by MIIT in late 2011 (see Recent 
Developments). 

China follows a multitude of industrial policy strategies 
to promote the development and ut i l isat ion of 
indigenous information security technologies. These 
include the development of national encryption 
algorithms that are only disclosed to certain domestic 
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Chinese manufacturers, as well the development of 
indigenous national standards in closed standardisation 
processes with patent pools open only to Chinese 
domestic companies. Such national standards, although 
supposedly voluntary, are then frequently mandated 
by inclusion within certification schemes. In addition, 
discriminatory government procurement practices and 
R&D subsidies are also explicitly promoted.

Such policies are purportedly developed to guarantee 
national information security. However, policies that 
attempt to provide secrecy through constraining choice 
have long been demonstrated to lead to weakened 
products. Competition leads to innovation; and the 
robust solutions and the technology transfer that occurs 
in a competitive marketplace have long been shown to 
be the best guarantor of cutting-edge solutions. In order 
to improve information security, products and solutions 
are key. Tested, challenged solutions have proven to 
be more robust than secret ones. Secrecy only serves 
to protect special interests, those of the protected 
companies, not the security of the information network 
as a whole. Promoting indigenous innovation through 
favourable policies -- and the long-term isolation 
induced by such policies -- serves to obstruct those 
forces that lead to the greatest levels of innovation. By 
depriving the Chinese marketplace from the benefits 
of competition, those policies would ultimately also 
function to make Chinese products less competitive in 
the global marketplace and therefore create the real 
risk that the robustness of China’s information security 
solutions will fall behind the rest of the world. 

Instead of developing and mandating national algorithms 
and standards in a closed process, it is more effective 
to increase participation and influence in international 
standardisation bodies and international agreements. 
By cooperating with all international players within the 
standards-making process, China could itself identify the 
most advanced and secure technologies and solutions 
and benefit from the rigorous testing and challenging of 
such products and solutions, including those designed and 
developed by Chinese bodies.  

Societies are becoming increasingly reliant upon 
information and communications technology (ICT) and 
networked systems and their interoperability; and this 
trend will continue exponentially as it is driven in the 
near future by strategically important developments 
such as the Internet of Things, Smart Grids and Cloud 

Computing, all of which are potentially highly beneficial 
societal tools. Without cooperating with all international 
actors in international systems and standardisation 
bodies and without opening up to global competition, 
China will miss out on the most innovative products and 
solutions and will also be unable to develop the required 
interoperability of systems to benefit from such products 
and solutions in the future that would result from adopting 
global standards or by submitting standards developed in 
China to be accepted as global standards.  

The recent example in 2011 of SEMB submitting the 
ZUC encryption algorithm for 4G LTE to 3GPP should 
therefore be viewed as a step in the right direction (see 
Recent Developments). Despite this small positive step, 
various problems relating to an isolationist mode of 
thinking remain. Of greatest importance are the licensing 
and certification schemes that serve to purposely restrict 
the market access of FIEs (see Key Recommendation 2 
and 3). Other problems include standardisation technical 
committees and working groups developing national 
standards for cryptography and information security being 
closed to foreign participation. These include Technical 
Committee 8 on Network and Information Security 
under CCSA, as well as various Working Groups in 
Technical Committee 260 under the China Electronics 
Standardisation Institute (CESI), including Working Group 
3 on cryptography and the working group on Trusted 
Cryptographic Module (TCM)14.

Other examples of isolationism include the development 
of national algorithms that are only disclosed to certain 
domestic manufacturers. At the time of writing this 
Position Paper, only four of the ten known national 
algorithms are publicly available.15 In the draft ‘National 
Standard for Mobile Payments’ released for public 
consultation by NITS in January 2012 -- after again 
following a standardisation process closed to FIE 
participation -- the algorithm needed to implement the 
standard is not defined and simply referred to as just 
Algorithm E16. 

14 TCM is the Chinese standard created to replace Trusted Platform Module 
(TPM) security chips. See the European Union Chamber of Commerce in 
China Information Security Working Group Position Paper 2011-2012 for more 
information.

15 The National Algorithms, ZUC, SM2, SM3 and SM4 have recently been made 
available; however it is still impossible for FIEs to access the remaining National 
Algorithms, such as SF33, SM1, SM4, SM5, SM6 and SM7. Of those that have 
been disclosed, only the ZUC algorithm has been submitted for peer review 
internationally.

16 According to oral information from NITS, Algorithm E is one of the existing 
national algorithms, but which one of the national algorithms is selected is 
dependent upon the application environment. In the case that the algorithm will 
still not be disclosed following adoption of the standard, it will mean that FIEs will 
have little chance to enter the mobile payments market.
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China is not a member of the Common Criteria 
Recognition Agreement (CCRA). Instead, only Chinese 
government-accredited information security testing 
laboratories are able to certify conformity assessment 
to Chinese standards and schemes. In the event that 
foreign-invested companies may be allowed to apply 
for all of these certificates, the information disclosure 
requirements would be a serious concern for companies 
as the Chinese government has yet to demonstrate that 
it has implemented sufficient precautions to prevent 
proprietary intellectual property, including the highly-
confidential source code information, from being leaked 
to domestic competitors or used by other government 
agencies. 

Taking steps to join the CCRA and working towards joint 
recognition of testing centres with other major markets, 
together with engaging foreign stakeholders in technical 
cooperation, would serve to vastly increase trust. This 
will become ever more important in the future as signs 
are already emerging that the current asymmetries 
in the level of market access for FIEs afforded by the 
Chinese regulatory framework vis-à-vis other major 
markets are leading to trade frictions and a lack of 
trust to the degree that even privately-owned Chinese 
companies are being barred from bidding for network 
infrastructure projects in foreign companies.

Recommendation
• Promote true innovation of information security 

products and technologies, increase network 
security and remove regulatory market access trade 
asymmetries vis-à-vis other major global markets 
by opening China’s commercial encryption licensing 
schemes to allow foreign-invested enterprises to gain 
product licenses.

•  Allow foreign-invested enterprises to participate as 
equal partners in all information security related 
standardisation technical committees.

• Participate more in international standardisation 
bodies and international agreements to expose 
standards developed in China to rigorous testing 
and to submit standards developed in China for 
acceptance as global standards.

•  Submit all national encryption algorithms that do not 
have specific public security or military applications 
to international standardisation organisations for 
acceptance as global standards; and disclose these 
algorithms to all interested manufacturers, including 
FIEs. 

•  Disclose the algorithm to be used for mobile payments 
and allow FIEs to implement it.

•  Take steps towards joining the Common Criteria 
Recognition Agreement or develop mutual recognition 
agreements with major trading partners.

• Engage in technical cooperation with European and 
other global stakeholders in industry, government and 
academia.

2. Commercial Encryption Regulations

Concern
The current Commercial Encryption Regulations 
effectively exclude FIEs from some areas of the 
Chinese market. For some products, the regulations 
have already forced foreign- invested Chinese 
companies out of a market in which they had been 
active for a considerable time. The regulations date 
back 13 years, but are currently under revision and 
expected to be released in 2013. It is important that the 
revisions are made in a timely manner and that they 
take into account the valid market access concerns of 
all businesses registered in China.

Assessment
The Commercial Encryption Regulations (CERs) 
constitute the overarching regulatory and certification 
framework for information security products and 
technologies in China. OSCCA, an organisation which 
reports directly to both the State Council and the 
Central Committee of the Communist Party of China, 
is tasked with regulating encryption in China, which 
is reflective of the handling of encryption as a unified 
concept encompassing commercial and state security 
applications and of the fact that encryption is regarded 
as a state secret in China. OSCCA is currently revising 
the Commercial Encryption Regulations. 

The CERs date back to 1999 when the State Council 
issued the Regulation of Commercial Encryption Codes 
(CECs), which clearly stated that foreign companies 
could not, amongst other things, sell products with 
commercial encryption technology in China. The CERs, 
released in 2006 and 2007, built upon the CECs by 
setting out licensing requirements for products that use 
encryption technology.17

17 For a full timeline and more detail on the CERs, please refer to the European 
Union Chamber of Commerce in China Information Security Working Group 
Position Paper 2011-2012
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Under the CERs, FIEs are barred from obtaining 
those licences to sell, produce and carry out R&D for 
encryption technology, as well as to gain the Product 
Type licence from OSCCA, as only applications from 
companies with a majority Chinese stake have been 
accepted. Indeed, of all the 792 products to have 
gained OSCCA product licensing, all of the companies 
developing these products are Chinese domestic 
companies.18 19

Enforcement of the CERs has been selective and 
opaque, with most commercial contracts remaining 
accessible. However, certain government and state-
owned enterprise projects -- in particular where foreign-
invested Chinese companies are serving commercial 
clients in banking, insurance and retail sector markets 
and public customers in the utility and transportation 
sectors -- have barred FIEs from commercial encryption 
projects by requiring OSCCA certification.20 21 This is 
despite the 2000 Clarification that specified that only 
products of which the core functionality is encryption will 
be covered. However, in 2012 an OSCCA Encryption 
Testing certification and a China Information Security 
Certification Centre (ISCCC) CC-IS licence were granted 
for the first time to a WFOE in the smart card sector. 
The European Chamber hopes that this development 
will have major ramifications for the information security 
sector in China as it indicates that OSCCA has finally 
recognised that the core function of those 13 listed 
information security products covered under the CC-IS 
is not encryption. As such, it should be possible for FIE 
manufacturers of these information security products to 
gain CC-IS licensing and therefore access all sectors 
of the commercial encryption market in China. In 
this regard, this development is viewed as a strongly 
positive development for the smart card industry and for 
the 13 information security sectors listed under the CC-
IS scheme. 

18 ‘List of General Commercial Encryption Products’, Office of the State 
Commercial Cypher Administration (OSCCA), last accessed on 14 May 2012 at 
http://www.oscca.gov.cn/News/201110/News_1202.htm

19 Although FIEs can obtain an import licence this does not provide access to 
the Chinese market as the import licence can only be used for an import item 
which will remain within the importing company and which needs to be re-
exported after use, testing or processing. The import licence requirements are 
burdensome, in particular because the import licence obtained is for a single 
shipment and is held by OSCCA. This practice creates significant uncertainty for 
international business, as well as additional costs as any delay in the application 
procedure affects down-stream activities.

20 For concrete examples, please refer to the European Union Chamber of 
Commerce in China Information Security Working Group Position Paper 2011-
2012

21 Private company projects have also effectively barred FIEs through OSCCA 
licensing requirements in Requests for Proposals. For example China Minsheng 
Bank, China’s first bank to be owned mostly by non-government entities, 
required OSCCA licensing for USB tokens.

In order to gain the Encryption Testing certificate 
from OSCCA, which is a pre-condition for the CC-IS 
licence, the FIE that gained the licence used a Chinese 
chip on the smart card. All of the security encryption 
algorithms used were embedded on the chip by the 
Chinese manufacturer and were not disclosed to the 
FIE. The Chinese manufacturer provided the encryption 
engine as a black box solution on the chip and the 
only information that was provided to the FIE was 
the protocol flow code to interface with the chip. The 
FIE was allowed to implement its operating system 
(OS) onto the chip. Within that OS are calls towards 
the black box encryption functionality provided by 
the semiconductor manufacturer. OSCCA tested the 
OSCCA-approved algorithms following the provision of 
technical documentation to describe how the algorithms 
were called. The FIE does not have OSCCA product, 
sales, manufacturing or R&D licences; however the 
Chinese semiconductor manufacturer of the chip used 
on the smart card does have all of these licenses 
as it was required to actually embed the encryption 
algorithms onto the chip.

In early 2012, a number of provincial Encryption 
Management Bureaus altered the application process 
for OSCCA Product Type licensing on their official 
websites22 by deleting the first three steps of the 
application process. In doing so, this not only removed 
the reference that the applicant must be a ‘commercial 
encryption product manufacturer’, that is an entity that 
has been granted an OSCCA manufacturing licence; 
it also removed the need for the applicant to attain 
the national algorithm to be implemented onto the 
commercial encryption product from OSCCA. Through 
these minor alterations, the previous impediments that 
FIEs faced in applying for FIE licensing have been 
removed. These are the need to firstly attain an OSCCA 
manufacturing licence, which no FIEs have been able to 
attain, and the requirement to attain a national algorithm 
from OSCCA. As the national algorithms SM2, SM3 
and SM4 are all available to be downloaded from the 
OSCCA website, this alteration to the process seemed 
to imply that FIEs could apply for a Product Type 
licence to implement these three national algorithms in 
a Commercial Encryption device and so was welcomed 
as a positive development. However in practice, despite 

22 The update to the Beijing Encryption Management Bureau application process 
for OSCCA Product Type licensing can be found at: http://www.bjgm.gov.cn/web/
static/articles/catalog_00000000356a2c0d01356b323608000b/article_ff8080813
58f708d01359e8274720089/ff808081358f708d01359e8274720089.html
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this change, requests to commence the application 
process for Product Type licensing with provincial 
level Encryption Management Bureaus have not been 
possible for all FIEs applying after these alterations 
were made to the online application process.23

As FIEs are still unable to apply for Product Type 
licensing, and as the FIE smart card manufacturer that 
was granted an OSCCA Encryption Testing certificate 
needed to use a Chinese chip that already has an 
OSCCA Product license on its smart card, it can be 
deduced that just the platform chip which actually 
embeds the encryption algorithms will be subject to 
OSCCA’s commercial encryption regulations. This 
has both positive and negative implications. In one 
regard, this should be viewed as positive as it implies 
that OSCCA now correctly regards smart cards as 
not having a core function of encryption. This should 
mean that smart cards and all of the other 13 types 
of information security products as listed under CC-
IS are able to gain CC-IS licensing and have complete 
access to the Chinese marketplace -- so long as they 
use Chinese chips embedding all encryption algorithms 
as black box solutions. So while it is positive that 
this will ensure that smart card and other information 
security products are able to compete in and bring their 
technology and solutions to the Chinese marketplace, 
this solution still makes it impossible for semiconductor 
manufacturers to gain OSCCA licensing.

In choosing a chip to use on a smart card or for 
interfacing with other information security products, 
it would always be best for the manufacturer to have 
the choice to choose chips from any manufacturer 
irrespective of nationality based purely on considerations 
of quality and security. Requiring all chips to be 
Chinese-manufactured domestic intellectual property 
not only creates trade barriers for FIE semiconductor 
manufacturers, it also means that Chinese consumers 
may be forced to use products that may not be the best 
or most secure option. 

It should also be noted that cryptographic functionality is 
also not the primary or core function of integrated circuit 
chips. Chips provide various functionalities, with the 

23 Were applications for OSCCA Product Type License from FIE semiconductor 
manufacturers to be accepted, they would still be excluded in most cases owing 
to the need to disclose security-relevant parts of the source code without real 
assurances that sufficient precautions have been put in place to ensure that 
proprietary intellectual property is leaked to domestic competitors or used by 
other government agencies. 

portion of chip area used for cryptographic functionality 
generally ranging from below 1 to 13 percent. This can 
be contrasted with the approximate 35 to 55 percent 
of chip space consumed by memory functions and the 
15 to 20 percent of area given to logic functionality. 
In this regard, IC chips should also not be covered by 
the Commercial Encryption Regulations as they do 
not qualify as being a product with a core function of 
encryption.

Recommendation
•  Ensure that the revision to the Commercial Encryption 

Regulations be carried out in line with the World 
Semiconductor  Counci l  recommendat ion on 
encryption that was supported by the Government 
Authority Meeting on Semiconductors.24 

•  Clearly develop a definition of commercial encryption 
that is in line with international best practices25 and, in 
doing so, delineate and make clear what constitutes 
national security information systems versus what 
constitutes commercial, non-national security 
systems.

• Involve industry— including FIEs — and other 
major trading partners in the process of revising the 
Commercial Encryption Regulations.

• Accelerate the development of China’s information 
security market and domestic industry by removing 
non-tariff barriers to the market, e.g. market access 
consequences of OSCCA licensing and certification 
requirements for foreign-invested enterprises.

•  Publish all rules and regulations relating to application, 
certification and testing for the Commercial Encryption 
Regulations, including scope of products covered.

• Allow FIEs legally registered in China to apply 
equally for all OSCCA licences, including the Product 
Type licence, in accordance with statements by top 
Chinese leaders that all companies legally registered 
in China are Chinese companies. 

24 China is a member of the Government Authority Meeting on Semiconductors 
(GAMS), which supported the World Semiconductor Council  (WSC) 
recommendation on encryption “that open markets, free from government 
discrimination ensuring IPR protection and open to global collaboration for 
commercial encryption technologies, are critical to the development of secure 
and innovative Information and Communication Technologies (ICT) products” 
and which “underlined that it was important to prevent unncessary restrictions on 
trade, and that therefore, products with cryptographic capabilities that are, or will 
be, widely available and deployed should, as a general rule, not be regulated”.

25 International best practice should refer to the World Semiconductor Council 
Joint Statements of the 14th (http://www.semiconductorcouncil.org/download_
file.php?rowid=24&target=joint) and 15th meetings of the World Semiconductor 
Council (http://www.eeca.eu/data/File/WSC_2011_Joint_Statement_Final_
(formated)(Normal_Font)1.pdf) and the Common Criteria Recognition Agreement 
http://www.commoncriteriaportal.org/ccra/
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•  Ensure that FIE manufacturers of all 13 different types 
of information security products are able to apply 
for Encryption Testing Certificates and thus CC-IS 
certificates based on the understanding that the core 
function of such products is not encryption.

•  Require that OSCCA communicate in writing with 
FIEs regarding certificate application requirements 
and grounds for non-acceptance of applications.

•  Recognise commercial encryption certification by 
commercially independent testing laboratories. 

3. Multi-Level Protection Scheme (MLPS)

Concern
MLPS prevents certain businesses and administrations 
from using IT products containing foreign intellectual 
property and its application is becoming increasingly 
common. MLPS not only openly discriminates against 
foreign and foreign-invested companies, it also 
jeopardises China’s overall information security and 
risks slowing the ‘informatisation’ of China’s economy 
aimed for in the 12th Five-Year Plan.

Assessment
China's MLPS, like various schemes around the world, 
legitimately imposes information security compliance 
requirements on information systems in enterprises and 
administrations which the government considers to be 
critical infrastructure. The MLPS scheme states that 
information security components in critical information 
systems cannot contain ‘foreign intellectual property’. 
However, the scope of application of these requirements 
extends vastly beyond both the widely applied 
definition of critical infrastructure (internationally applied 
best practices) as well as the scope of government 
procurement and, as such, acts as a trade barrier to 
restrict foreign information security technology gaining 
access in large sections of the Chinese marketplace.

a. MLPS Regulations
MLPS is a policy framework designed by China’s 
Ministry of Public Security (MPS) to guarantee security 
of information systems that operate Chinese critical 
infrastructure.
The Administrative Measures for the Multi-Level 
Protection of Information Systems, a document issued 
jointly by MPS, SEMB, the Ministry of State Security 
(MSS), and the State Council Information Office (SCIO) 
in June 2007, sets the foundation for the programme 
and requires information systems to be inspected and 
classified according to a five-level system.

The scheme is based on five ascending levels of 
classification of IT systems based on the level of threat 
posed in the event of the system being compromised. 
For example, damage to Level 1 classified systems — 
the least critical — would lead to harm to private and 
company interests. Damage to Level 5 systems — the 
most critical — would threaten national security (for 
more information see Figure 2 below).

Key Elements in the Directive:
•  System administrators for level three and above 

systems are required to procure products of which 
the core technology and key components have 
independent Chinese intellectual property (IP) and 
CC-IS certification.

•  To sell cryptograph-relevant information security 
products based on the MLPS regulation, OSCCA 
approval is required to attain the sales certificate 
issued by the MPS. 

The following two requirements are barriers for FIEs 
to sell their products used for level three and above 
systems:
•  Product research and development and manufacturing 

must be carried out by Chinese controlled enterprises.
•  The core technology and key parts of the product 

should have indigenous intellectual property.

MLPS regulat ions emphasise that  encrypt ion 
technology products must be approved by encryption 
regulatory officials. As MLPS also specifies that just 
the core technology and key parts of the products 
should have indigenous IP, in light of the recent CC-
IS certification of a WFOE in the smart card sector, 
MPS should also recognise that the core functionality 
of many information security products covered under 
MLPS is not encryption. In this regard, as the aim of 
MLPS is to guarantee security of information systems, 
those information security products for which the core 
functionality is not encryption should be permissible for 
inclusion under the MLPS scheme irrespective of the 
origin of the IP and of the nationality of the company 
that carried out the R&D and manufacturing of the 
product. 

b. Unprecedentedly Broad Scope of Application
The major concern regarding MLPS is the scope of 
critical infrastructure in China, which is defined more 
broadly in China that in most of China’s major trade 
partners. The Chinese definition of level three and 
above critical infrastructure encompasses information 
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systems of government and businesses in non-security-
related areas including commerce, culture, healthcare, 
transport and education, amongst others. 

The MPS has stated that the scope of level 3 and 
above in MLPS is small and should therefore not create 
market access issues as a result of the requirement to 
use domestic intellectual property. For example, as a 
written response to a question posed during a Trade 
Policy Review under the WTO from 12-14th June, 
2012, Chinese authorities stated that as level III and 
above of MLPS covers a very limited portion of China’s 
information systems, foreign products will hardly be 
affected. However, in reality, Requests for Proposals 
(RFPs) that reference MLPS-related requirements 
are increasingly prevalent and are applied extremely 
broadly in information systems across a large range 
of sectors26. Moreover, the State-owned Assets 
Supervision and Administration Commission (SASAC), 
together with MPS, have called for even greater 
implementation of MLPS in SOEs. 

Through online searches identifying hundreds of 
requests for proposals stipulating MLPS compliance 
for certain IT products, many of which are at level three 
or above27, it can be seen that the scope of the sectors 
referencing MLPS requirements in RFPs is very broad. 
The breadth of sectors covered by SOEs, ranging from 
power grids to banking and from hospitals to tobacco 
companies, as well as the breadth of government 
units, ranging from hydrology bureaus to TV stations 
and from industry and commerce bureaus to food and 
drug administrations, demonstrates the extent of the 
scope of application of MLPS as it can be seen to also 
be covering a wide array of commercially deployed 
products and applications28.
MLPS, like other information security policies in China, 
is designed with the aim to protect national security 
through secrecy. By requiring that all products procured 
by agencies in critical infrastructure and above be 
domestic IP, these same agencies are restricted from 
procuring the most secure technologies in the global 

26 For examples of Requests for Proposals from State-Owned Enterprises that 
have closed the market to foreign suppliers under MLPS see the European 
Union Chamber of Commerce in China Information Security Working Group 
Position Paper 2011-2012.

27 Information provided by the Information Technology Industry Council (ITI) and 
the United States Information Technology Office (USITO).

28 The most common products in the RFPs include firewalls, vulnerability 
scanning systems, database auditing systems and intrusion detection systems, 
while service and maintenance components are also included in some 
announcements.

marketplace, thus reducing the security of China’s 
information systems. Moreover, it has long been 
demonstrated that competition leads to innovation and 
robust solutions. Closing competition in these areas 
deemed critical infrastructure to foreign providers 
will reduce innovation and security in the Chinese 
marketplace, ultimately impacting the competitiveness 
of Chinese companies abroad. 

Recommendation
• Develop a clear definition of critical infrastructure that 

is in line with common international definitions and 
develop a catalogue to outline what is covered under 
critical infrastructure.

• Remove discriminatory procurement restrictions 
contained in Article 21 of the ‘Administrative Measures 
for the Multi-Level Protection of Information Systems 
(2007)’ for businesses and government agencies in 
all areas not directly related to national security.

• Recognise that the 13 categories of information 
security products as listed under the CC-IS scheme 
are not permissible for inclusion in MLPS as the core 
functionality of these products is not encryption and 
thus not related to the security of the information 
systems and networks.

• Clarify the requirements to be met in order to obtain 
the OSCCA approval necessary for MPS sales 
certification of encryption products.

• Abolish requirements that the source code of 
information security products be reviewed during 
MLPS certification. 

• Enter into a dialogue with foreign industry and 
authorities to clarify and refine MLPS regulations and 
application procedures.
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Figure 2: Analysis of the Five Levels of Classification under the Multi-Level Protection Scheme

Harm Caused by Damage Object of Damage

Level 1  Harm 
Lawful rights of private 

persons,companies 
and other organisations  

Level 2 Serious harm
Lawful rights of private 

persons, companies 
and other organisations

Level 3 Damages Social order and public 
interests

“Critical Infrastructure”:
•  Administration, management, production and 

logistics operations for the government bodies 
and business in the following industries:
-  commerce, banking insurance, securities, 

utilities, civil aviation, rail, customs, taxation, 
finance

-  audit, national resources, transportation, culture, 
education, statistics, postal services, 

-  science & technology, development & reform, 
foreign affairs, public security, national defense 
science & technology.

•  I n f o r m a t i o n  i n d u s t r i e s :  b r o a d c a s t i n g 
telecommunications, data networks, internet 
companies, internet service providers

•  All Party and government information systems 
and websites at central, provincial and municipal 
levels

•  All information systems relating to state secrets

Level 4 Very Serious Damages  Social order and public 
interests

Level 5 Very Serious Damages   National Security

Abbreviations: 
3GPP 3rd Generation Partnership Project
CCAA CPC Central Cryptography    
 Administration Authority
CC-IS China Compulsory Certification for   
 Information Security Products
CCRA Common Criteria Recognition Agreement
CCSA China Communication Standards Association
CECs Commercial Encryption Codes
CERs Commercial Encryption Regulations
CESI China Electronics Standardisation Institute
CPC Communist Party of China
FIE Foreign-Invested Enterprise
GAMS Government Authority Meeting on    
 Semiconductors
ICT Information and Communication Technologies
IP Intellectual Property
IPR Intellectual Property Rights
ISCCC China Information Security Certification Centre
LTE Long-Term Evolution
MIIT Ministry of Industry and Information Technology
MLPS Multi-Level Protection System
MPS Ministry of Public Security

MSS Ministry of State Security
MFSCA Multi-Functional Smart Card Alliance
NITS China National Information Technology   
 Standardisation
OS Operating System
OSCCA Office of the State Commercial Cypher   
 Administration
R&D Research and Development
RFID Radio Frequency Identification
RFP Request for Proposal
SASAC State-owned Assets Supervision and   
 Administration Commission
SCIO State Council Information Office
SEMB State Encryption Management Bureau
SOE State-Owned Enterprise
TC Technical Committee
TCM Trusted Cryptographic Module
TPM  Trusted Platform Module
WFOE Wholly Foreign-Owned Enterprise
WSC World Semiconductor Council
WTO World Trade Organisation
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Key Recommendations

1. Taxation Issues
a. Taxation on Costs Incurred Abroad
•  Eliminate the practice of assessing a deemed profit on costs invoiced for transport activities abroad 

and lift the withholding business tax (BT) on fees paid to foreign transporters.
•  Bring the rules and regulations for business tax (BT) and income tax calculations applicable to locally 

incorporated international transporters in line with those applicable to international transportation 
enterprises and clarify the business tax deduction rules for the industry.

b. Cap on Freight Invoices
•  Increase the invoice amount per truck or remove the linkage to the number of trucks owned.
•  Use other monitoring forms such as the Gold Value Added Tax (VAT) System rather than quotas to 

administer the issuance of freight invoices. 
•  Establish a system similar to the Gold VAT System to track the flow of invoices and to close loopholes 

e.g. fake invoices.
•  Include domestic freight transportation in the VAT system.

c. Business Tax Exemption on International Transportation Income
•  Include international freight forwarding income and express delivery income in the scope of 

international transport income.
• Issue detailed implementation rules that support business tax exemption for international freight 

forwarders and express delivery companies.

d. Applicability of VAT Zero-Rated Treatment
•  Expand the scope of VAT zero-rated treatment and include international freight forwarders and 

express delivery companies.

e. Linehaul Cost Deductibility
•  Retain linehaul cost as a deductible item under VAT regime.
•  Formulate more detailed rules to clarify and relieve the strict requirement on VAT deductible costs.

2. Customs Issues
a. Promotion of Paperless Clearance 
•  Allow Grade B and above importers/exports who are using Grade A or above brokerage companies 

to enjoy paperless clearance.

b. National Uniformity of Harmonised Commodity Description and Coding System (HS Code)   
Classification

•  Unify the HS Code classification nationwide.

c. Preferential Duty Rate under Free Trade Agreement (FTA) - Direct Transport Rule
•  Recognise shipments transiting via Hong Kong airport in line with the direct transport rule without 

providing an un-reprocessing certificate.
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d. Office Hours and Customs Clearance
•  Enforce 5+2 and the 24/7 working hour system. 
•  Accelerate the customs clearance process in accordance with international best practices. 

e. Modification and Revocation of Customs Declaration
•  Take customs tariff sensitivity and logistics companies’ credibility into consideration when developing 

different procedures.
•  Simplify the process and reduce processing time to less than 24 hours for non-ambiguous 

modifications and revocation applications.

f. Domestic Bonded Transfer
•  Issue standard implementation regulations on national level to ensure unified customs practices 

across different cities and domestic terminal/port's customs offices.

g. Registration in Bonded Areas
•  Issue more practical regulations on national level for international freight forwarders to operate in 

bonded areas.

3. Express Delivery Service (EDS) Issues
a. Catalogue for the Guidance of Foreign Investment Industries
•  Adopt international best practices, loosen controls and make the timetable for opening the sector 

available.

b. Application for Domestic (Parcel) EDS Business License
•  Improve the review process and approve business licences in a more timely manner.

c. Registration of Branches
•  Raise awareness of business needs and difficulties faced by networked express delivery and logistics 

companies when setting up branches and simplify the relevant pre-approval procedures.
•  Introduce filing system instead of application approval for establishment of affiliated sub-branches, or 

outlets of warehousing as well as other operations within the operation scope of the business licence 
(or within the area of the municipality where the companies are located).

d. Vehicles’ Entrance to City Centre
•  Promulgate clear measures and supportive policies providing city access rights for Express Delivery 

Service (EDS) vehicles, especially in first-tier cities.
•  Coordinate with the Ministry of Public Security (MPS), the Ministry of Transport (MOT) and other 

relevant officials to formulate corresponding vehicle standards for service industry usage and grant 
conveniences such as city access rights to vehicles conforming to specific standards.

: The red flags denote key recommendations perceived to be clearly market access related
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Introduction to the Working Group
The Logistics Working Group was founded in 2003 
and represents a wide spectrum of logistics services 
providers in freight forwarding (sea/air/overland), 
express delivery, warehousing and distribution, customs 
brokerage, transportation services, contract logistics, 
and consumers of logistics services from various 
business sectors. Across the national network of the 
European Chamber, the Logistics Working Group 
currently operates in Beijing, Shanghai, and the Pearl 
River Delta offices. The Working Group aims to provide 
a more efficient and competitive logistics environment 
in China. 

The Working Group meets regularly to assess the 
legal and regulatory framework of the industry and to 
maintain a dialogue with relevant government regulators 
in China and the European Union (EU).

The logistics industry is a multiple-service industry 
that combines transport, storage, freight forwarding 
and information services. It plays an important 
role in the national economy in linking many fields, 
generating a large number of jobs, transforming the 
pattern of economic growth and enhancing economic 
competitiveness.

China’s economic boom requires simultaneous 
investment in the development and modernisation of the 
country’s logistics infrastructure. Railways, roadways, 
airways, seaports and inland waterways all have a 
crucial part to play in sustaining this growth. This will 
become increasingly relevant as European companies 
adopt the government’s ‘Go West’ policy and seek 
new markets away from China’s East coast. Apart from 
infrastructure, European logistics providers also seek 
full access to the market on a national level and clear 
and consistent implementation of regulations in the 
industry to improve the service standard.

Recent Developments
The logistics industry is the lifeline of economic 
operation. A logistics system that operates smoothly, 
efficiently and conveniently significantly promotes 
commerce and trade, drives the development of 
relevant industries and elevates the competitive edge of 
both the market and products. 

The Work ing Group has noted some posi t ive 
developments in recent months, in particular an 
increased focus on dialogue with the industry on 
the part of the Chinese government. In addition the 
State Postal Bureau (SPB) recently announced its 
ambition to consolidate or merge the players within 
the Express Delivery Service (EDS) sector in China 
to create larger, stronger and well-branded domestic 
express delivery service operations. The necessary 
infrastructure is to be upgraded; minimum service 
standards imposed; and improved interconnection with 
e-commerce, manufacturing, and civil aviation industry 
will be accomplished. In numbers, the SPB foresees 
a 20% growth per annum in the courier service sector 
income, targeting the gross income of 2015 at CNY 143 
billion. EDS is foreseen to become the largest income 
generator across all postal services, accounting for 55% 
of total income in 2015, compared to 45% in 2010. The 
overall purpose of the reform is to create a competitive 
and fair market. The Working Group welcomes 
measures that will promote a progressive development 
of EDS, but remains concerned that European EDS 
companies are still excluded from the domestic letters 
market.   

The continued increase in logistics costs has, however, 
remained in the public eye in China in the past few 
years. According to a China Central Television’s 
documentary, total logistics costs in China accounted 
for 18% of the GDP in 2010, double that of developed 
countries. Predictions for 2012 suggest that the logistics 
cost will remain at the same levels this year.1 The 
staggeringly high cost is caused by a host of reasons, 
including repeated, unauthorised charges and penalties, 
oil price hikes, difficult distribution in urban areas and 
repeated tax collection. The aforementioned problems 
plaguing the logistics industry as highlighted by the local 
media is an issue affecting all businesses operating 
in China. The Working Group believes China must 
fundamentally reform the current legal and regulatory 
structures governing the transportation and logistics 
industry in order to reach a position characterised by 
cost efficiency and timely delivery. The Working Group 
welcomes public inquiries into the bottlenecks facing the 
logistics industry and welcomes inputs and suggestions, 
and is looking forward to collaborating with relevant 
departments addressing the concerns and opinions 
provided by the public, industry and media. 
1  Tu Lufang (Beijing Daily 2012 Edited and translated by People's Daily Outline), 

'Logistics cost may account for 18 percent of GDP in 2012', People’s Daily, 17 
January, viewed 4 May 2012, <http://english.peopledaily.com.cn/90778/7707773.
html>
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Logistics in China and the logistics industry itself are 
maturing quickly. These developments have resulted 
in increasing competitiveness and a tightening of the 
logistics labour market for logistics personnel, therefore, 
more creativity is required in logistics solutions. With 
these increasing challenges, the logistics industry needs 
to shift its focus to improving efficiency and productivity 
in the supply chain.

The Working Group welcomes effective measures to 
address a series of issues over time, thus, facilitating 
the sustainable and healthy development of China’s 
logist ics industry. The Working Group remains 
enthusiastic about the continuous dialogue with officials 
across China and the EU and it is the Working Group’s 
hope that this will go beyond formal meetings and due 
process with the government taking industry comments 
and international best practices into account.

Key Recommendations
1. Taxation Issues 
Please refer to the Finance and Taxation Working 
Group for further taxation issues relating to the services 
industry.

a. Taxation on Costs Incurred Abroad

Concern
The way by which income taxes and business taxes 
are currently imposed on costs incurred by locally 
incorporated international transporters performing 
services outside of China results in an unreasonably 
high tax burden. This practice eliminates any chance 
of achieving an acceptable profit margin and prevents 
locally incorporated international transporters from 
operating as profit centres in China.

Assessment
A locally incorporated international transporter that 
offers door-to-door shipment to its customers in 
China for export to another country faces income tax 
applicable to deemed income by its logistics partner 
abroad. However, according to Article 17 of the Foreign 
Enterprise Income Tax Implementation Rules (Decree 
No. 85 of State Council, 1991), taxable income earned 
by a foreign air transport or ocean-shipping enterprise 
from international transport activities is deemed to be 
5% of the gross income generated from the transport 
of cargo that originated in China. This figure does not 
apply to locally incorporated international transporters. 

Instead, tax officials regard them as general service 
companies and calculate a deemed profit of up to 
30% on the income. This assessment is a deviation 
from market reality and will, in practice, result in 
unreasonably high taxation.

While the above mentioned policy was replaced by 
the new Enterprise Income Tax Implementation Rules 
effective on 1st January 2008, the later does not confirm 
whether transportation originating in China should be 
subject to income tax.

Furthermore, according to Article 5(1) of the Provisional 
Rules on Business Tax promulgated on 15 December, 
2008, international transport services subcontracted to 
overseas transportation enterprise should be deemed 
as onshore services and therefore subject to business 
tax (BT). The old BT rules considered where services 
were incurred as the demarcation line to differentiate 
onshore from offshore. However, the new BT rules 
basically stipulate that services are onshore as long as 
the recipient or the provider of the services is located in 
China. As a result, transport services received by local 
companies are taxable for BT purposes even though 
they were physically incurred outside of China. 

This practice results in income and BT amounts higher 
than the actual market level of profits expected from 
a forwarding activity. This leaves locally incorporated 
international transporters with no other option but to 
pass the tax burden on to its customers on a collection 
basis instead of operating as a profit centre in China, 
which, on the other hand, results in lower taxable 
income in China. 

Furthermore, China currently does not have a credit 
system for BT; therefore, if local entities pass on the 
BT cost to its customers, the cost would directly reduce 
the profit of those customers. Exporting companies 
act as the main customer base for local forwarding 
businesses. Raising forwarding fees to recover tax 
costs would discourage exporting activities, which was 
obviously not the original intention of the government 
when they formulated the BT rules.

Recommendation
•  Eliminate the practice of assessing a deemed profit 

on costs invoiced for transport activities abroad and 
lift the withholding business tax (BT) on fees paid to 
foreign transporters.

•  Bring in line the rules and regulations for business 
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tax nd income tax calculations applicable to locally 
incorporated international transporters with those 
applicable to international transportation enterprises 
and clarify the business tax deduction rules for the 
industry.

b. Cap on Freight Invoices

Concern
The cap on freight invoices that can be issued within 
a one-year period is too low to accommodate the 
business requirements of logistics companies and 
has a negative impact on the development of logistics 
services. It further prevents efficient improvement of 
distribution services.

Assessment
The cap placed on the amount of Value-Added Tax 
(VAT) invoices is directly linked to the quantity of trucks 
owned. One truck is linked to an invoice quota of CNY 
30,000 (roughly EUR3,149) to CNY 50,000 (roughly 
EUR 5,248) per month depending on truck tonnage.

China is a very large and diverse country and 
transportation routes have to be very extensive. 
Standard routes are being developed with major 
destinations in their grid. In order to have full coverage 
of transportation services, smaller cities and towns have 
to be included in the planning process; hence, carriers 
have to be very flexible in terms of routing and volumes.

In order to balance transportation costs and an ever-
increasing demand for logistics efficiency, outsourcing 
of some cargo flows to a linehaul truck company 
that has a daily dedicated shuttle service and stable 
volumes from city A to city B is recommended. To 
increase the efficiency of the transportation chain, 
a logistics company would only need to invest in a 
number of trucks within the departure and destination 
areas and move some of its services to the linehaul 
truck company for inter-city transportation. 

Usually the logistics company responsible for either the 
first leg or the last leg of the journey issues the invoice 
to its customer. The invoice would cover the entire 
distance although the company who issues the invoice 
is only responsible for a very short distance handled by 
its own trucks. Therefore, if the quota of freight invoices 
is determined by number of trucks owned, the quota 
would be too low to accommodate the business need 

of the logistics companies that subcontract significant 
amounts of their work to linehaul truck companies. 

The road transportation invoice limitation of CNY 30,000 
to CNY 50,000 (roughly EUR 3,149 to EUR 5,248) per 
month per truck is therefore too low to reflect the whole 
distance, especially for transportation of high-value 
goods.

Recommendation
•  Increase the invoice amount per truck or remove the 

linkage to the number of trucks owned.
• Use other surveillance forms such as the Gold Value 

Added Tax (VAT) System rather than quotas to 
administer the issuance of freight invoices. 

•  Establish a system similar to the Gold VAT System to 
track the flow of invoices and to close loopholes e.g. 
fake invoices.

• Include domestic freight transportation in the VAT 
system.

c. Business Tax Exemption on International 
    Transportation Income

Concern
International freight forwarders and express delivery 
companies may not be able to enjoy an exemption from 
BT due to a lack of implementation rules for these two 
types of entities.

Assessment
The Ministry of  Finance (MOF) and the State 
Administration of Taxation (SAT) jointly issued a tax 
circular (Caishui [2010] 8) on 23 April 2010, to exempt 
revenues generated by international transport services 
from BT.

The intent of the circular is believed to boost global 
trade by cutting tax on international transporters in 
China. In this case, all those engaged in international 
transporting business, including freight forwarders 
and express delivery companies, should be entitled to 
the exemption on their international transport income. 
However, at the time of drafting, due to the lack of 
clarity on the definition of international transport income, 
implementation was subject to individual officials’ 
interpretation and in some cases application was 
narrowed down to only include air and shipping carriers, 
which is not justified. 
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It is through international freight forwarders and express 
delivery companies that a large amount of transactions 
take place, as they are responsible for customers’ 
international consignments from beginning to end, 
undertaking most of the functions and risks pertaining 
to international transportation, if not all. Should these 
two entities be excluded from the exemption, it would 
jeopardise the desired policy impact on industry 
revitalisation and China’s global trade. 

Recommendation
•  Include international freight forwarding income and 

express delivery income in the scope of international 
transport income.

•  Issue detailed implementation rules that support 
business tax exemption for international freight 
forwarders and express delivery companies.

d. Applicability of VAT Zero-Rated Treatment

Concern
Most international freight forwarders and express 
delivery companies are excluded from VAT zero-rated 
treatment.

Assessment
The Pilot Program of National VAT Reform rolled out 
in Shanghai from 1 January 2012. MOF and SAT 
jointly issued several tax circulars near 2011 year end 
to clarify the new VAT policies. International freight 
forwarding service is also included in the scope of the 
Pilot Program.

The intent of the VAT Reform is believed to relieve 
the tax burden of the transportation industry and 
modern services industry, which include international 
transporters. However, according to one of the circulars 
issued (Caishui [2011]131), only carriers would be 
entitled to zero-rated VAT for international transport. 
To be a carrier, one's business scope must include 
international carrier service and the company must get 
a special carrier licence that is not available to most 
foreign express delivery companies. The differentiated 
tax treatment of companies with identical business 
scope but with different forms of operation leads to an 
unequal tax burden, which is not justified.

Recommendation
•  Expand the scope of VAT zero-rated treatment and 

include international freight forwarders and express 
delivery companies.

e. Linehaul Cost Deductibility

Concern
Under the new VAT rules, the scope of deductible costs 
when calculating tax payable is not as clear as under 
the BT regime, which brings uncertainty to international 
freight forwarding and express delivery companies.

Assessment
Linehaul cost, or international transportation cost, 
a major proportion of daily costs for international 
express companies, was classified as a deductible item 
under the BT regime. At present, local tax officials in 
Shanghai tend to grant freight forwarding companies 
the deductibility of linehaul cost. Nevertheless, it 
is possible that local officials (be it in Shanghai or 
other locations) will change this position when VAT 
Reform is spread over the country. In that case, freight 
forwarding companies can no longer deduct linehaul 
cost in calculating output VAT but is allowed to deduct 
the corresponding VAT input if VAT special invoice is 
obtained. Since freight forwarding companies generally 
cannot obtain VAT special invoices from foreign carriers, 
they are only entitled to deductible VAT input after they 
withhold VAT for the carriers, which will increase the tax 
burden.

Recommendation
•   Retain linehaul cost as a deductible item under VAT 

regime.
•   Formulate more detailed rules to clarify and relieve 

the strict requirement on VAT deductible costs.

2. Customs Issues
Customs facilitation plays an essential role in achieving 
productivity in the logistics industry in this country. In 
many other countries or regions around the world (e.g. 
the EU), industry and trade benefit largely from a unified 
set of customs practices, regulations, and customs 
tariffs. 

a. Promotion of Paperless Clearance 

Concern 
The coverage of “Paperless Clearance” is still quite 
limited and only applies to Grade A and AA importers/
exporters. However, Grade A and AA importers/
exporters only account for 2-3% of the total number of 
importers/exporters registered with customs. If more 
importers/exporters enjoy expedited clearance it will 
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offer an incentive for brokerage companies to improve 
declaration quality and strive for a higher compliance 
record. 

Assessment
Paperless clearance is one of the key components for 
modern customs. The adoption of paperless clearance 
will not only benefit business, but also help customs 
to better balance supervision and cost. General 
Administration of Customs (GAC) have made a lot of 
efforts to promote paperless clearance in the past years 
and achieved good results. Nevertheless, not many 
enterprises can enjoy this advanced clearance mode 
because the criteria are too strict:
•  ·Both importer/exporter and the broker should hold 

Grade A or above certification in customs. Grade A 
and AA importer/exporter only account for 2-3% of the 
total enterprises registered with customs. 

•  Customs’ approval is required beforehand and the 
approval formality and process is fairly complicated. 

Most company’s customs grade is B. A majority of these 
companies are compliant with customs regulations but 
may not be eligible to apply for Grade A, for example 
because their business scale does not meet the Grade 
A criterion.

Recommendation
•  Allow Grade B and above importers/exports who are 

using Grade A or above brokerage companies to 
enjoy paperless clearance.

b. National Uniformity of Harmonised Commodity    
    Description and Coding System (HS Code) 
    Classification

Concern
There is a lack of uniformity in customs practices 
across China.  The d i f fe rence o f  Harmonised 
Commodity Description and Coding System (HS Code) 
classification by different customs offices remains an 
issue for companies involved in import/export activities 
in China. 

Assessment
Different customs offices may have different HS Code 
classifications for the same commodity. Occasionally 
customs officers in the same office also have different 
interpretations. It causes great confusion for foreign 
companies when doing business in China. The non-

uniformity of HS Code classification brings serious 
delays in customs clearance and can lead to disputes. 
The understanding from industry is that once one 
commodity HS Code classification is accepted by 
customs, it should be recognised by all customs offices 
in China.   

Recommendation
•  Unify HS Code classification nationwide.

c. Preferential Duty Rate under Free Trade Agreement 
    (FTA) - Direct Transport Rule

Concern
Shipments transited via Hong Kong to China have 
encountered some difficulties in enjoying the preferential 
duty rate under the Free Trade Agreement. 

Assessment
China has signed Free Trade Agreements (FTAs) with 
many countries in the past 10 years. The signing of 
FTAs has well promoted the trade of the signed parties. 
However, there are still some obstacles for enterprises 
to fully enjoy the benefits brought by FTA. Customs 
requires importers to provide un-reprocessing certificate 
issued by China Inspection and Quarantine (CIQ) Hong 
Kong office. However, the lead time of obtaining the 
certificate is several days. It is not feasible for air transit 
shipments to comply as the shipments only remain in 
Hong Kong airport for a short period to connect with the 
next flight, especially for express consignments. Hong 
Kong airport is a customs controlled area and there is 
no opportunity to reprocess the goods in the area.

Recommendation
•  Recognise shipment transited via Hong Kong airport 

in line with the direct transport rule without providing 
an un-reprocessing certificate.

d. Office Hours and Customs Clearance

Concern
Customs clearance still very much relies on manual 
processing in China and the process is relatively slow 
compared to the EU and Southeast Asian countries. 
The insufficient access to customs personnel, i.e., 
limited customs working hours on weekdays and at 
weekends significantly hampers the efficiency of the 
supply chain management. 
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Assessment
The Working Group commends the customs initiative 
to promote the so-called 5+2 working days and 24/7h 
in recent years. However, such measures have not yet 
been implemented in full and the customs procedure is 
still slow compared to the EU. Consequently, companies 
have had to bear additional costs due to goods pending 
in warehouses and client dissatisfaction due to delayed 
delivery of goods. Customs clearance efficiency is an 
important aspect when establishing supply chains. 
Administrative bottlenecks and lengthy procedures do 
not help China stand out from neighbouring countries, 
but force operators to look for alternative places in view 
of the industry’s constant search for locations with the 
best supply chain management.   

Recommendation
•  Enforce 5+2 and 24/7 working hour system. 
• Accelerale the customs clearance process in 

accordance with international best practices.

e. Modification and Revocation of Customs 
    Declaration

Concern
The current process to amend and/or withdraw 
submitted customs data is time consuming and 
cumbersome.

Assessment
According to Article 10 of the General Administration 
of Customs (Order No. 143, 2005), the time frame 
of administrative decision to accept amendments or 
withdrawals of customs declarations can take up to 
20 working days and in worst cases up to 30 working 
days. While the Working Group understands the need 
for customs to thoroughly assess some cases before 
making a decision, most cases of amendments or 
withdrawals are straightforward and do not require more 
than a few hours to process. Variations in processing 
times, taking into consideration the data and customs 
tariff sensitivity and credibility of logistics companies, 
will allow properly controlled companies to have their 
goods cleared or released from customs in a timelier 
manner.

Recommendation
•  Take customs tariff sensitivity and logistics companies’ 

credibility into consideration when developing different 
procedures. 

•  Simplify the process and reduce the process time to 
less than 24 hours for non-ambiguous modifications 
and revocation applications.

f. Domestic Bonded Transfer

Concern
There are big challenges in domestic air bonded 
transfer between bonded areas in different cities. 
The approval process is too complicated and time 
consuming, and there is no standard customs process 
and interactive solutions.

Assessment
Currently, there is no standard operating procedure 
to cover domestic air bonded areas. Bonded areas in 
different cities follow their own process, which lead to 
longer time and more steps to implement domestic air 
bonded transfer between different cities.

Recommendation
•  Issue standard implementation regulations on national 

level to ensure unified customs practices across 
different cities and domestic terminal/port's customs 
offices.

g. Registration in Bonded Areas

Concern
Logistics companies who are not registered in bonded 
areas (such as a Free Trade Zone (FTZ), or a Bonded 
Logistics Park (BLP)) cannot independently operate 
business in these areas, but need to work with agents 
who are registered in the bonded areas.

Assessment
In some ways this hinders business development of 
international freight forwarders as it is impractical to 
register legal entities in every bonded area where they 
have business. 

Recommendation
•  Issue more practical regulations on national level for 

international freight forwarders to operate in bonded 
areas.
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3. Express Delivery Service (EDS) Issues
a. Catalogue for the Guidance of Foreign Investment 
    Industries

Concern
In the Catalogue for Guidance of Foreign Investment 
in Industry revised in the end of 2011, domestic 
express letter delivery services have been added to the 
prohibited category.

Assessment
This provision has placed a restr ict ion on the 
autonomous right of domestic clients and consumers 
to select services. This makes it impossible for foreign 
express delivery companies to obtain a level playing 
field. It also compromises the role of market in elevating 
service standard, which may lead to the loss of Chinese 
consumers’ rights to select services freely and will 
result in a decrease in service standards. It thus goes 
against the long-term development interests of the EDS 
industry and China’s economy as a whole.

Recommendation
•  Adopt international best practices, loosen control and 

make the timetable for opening the sector available.

b. Application for Domestic (Parcel) EDS Business 
    License

Concern
The Working Group is concerned that after submitting 
the application for domestic (parcel) EDS business 
licence, there has been no feedback, no official 
acceptance not ice issued by relevant off ic ials 
confirming the application procedure and no information 
on updates on developments.  

Assessment
A business licence is a prerequisite for companies to 
operate in China. According to the provision of the 
Postal Law of the People’s Republic of China, it is 
legally permitted and legitimate for foreign enterprises 
to apply for domestic EDS. The entire process has 
been protracted over 1.5 years, which surpasses the 
time limit defined by national laws and regulations 
and imposes severe impact on business operation 
and development. The Working Group hopes that 
relevant departments can enhance the transparency 
and efficiency of the overall approval procedure, 
implement provisions of the Postal Law of the People's 

Republic of China, identify the final approval time line 
as soon as practical and grant approval to legal and 
rational application submitted by eligible companies. 
In particular, some companies that received their 
domestic business licences from Ministry of Commerce 
(MOFCOM) before the Postal Law of the People's 
Republic of China was promulgated, but they still have 
yet to receive their licence approval from SPB. This 
makes many enterprises subject to the questions of 
various regulators, including local postal bureaus and 
administrations for industry and commerce. In serious 
cases, the companies have been required to submit 
self-criticism or imposed with fines. Following this, 
enterprises have lodged petition letters to relevant 
regulators.

Recommendation
•  Improve the review process and approve business 

licences in a more timely manner.

c. Registration of Branches

Concern
Under the tax-sharing system in China, local officials 
are not proactive in expediting the establishment of 
branches by networked express delivery and logistics 
companies.

Assessment
When establishing new branches, companies often 
run into obstacles, impeding their efforts to expand 
their business network and provide better services. 
After establishing branches in various provinces 
and municipalities, logistics and express delivery 
companies are required (by industry and commerce 
administrations) to apply for the set-up of affiliated sub-
branches or outlets. This has created a burden for 
enterprises in terms of registered capital and operating 
costs.

Recommendation
•  Raise awareness of business needs and difficulties 

faced by networked express delivery and logistics 
companies when setting up branches and simplify the 
relevant pre-approval procedures.

•  Introduce filing system instead of application approval 
for establishment of affiliated sub-branches, or outlets 
of warehousing as well as other operations within the 
operation scope of the business licence (or within 
the area of the municipality where the companies are 
located).
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d. Vehicles’ Entrance to City Centre

Concern
In the absence of streamlined administrative measures 
adopted by the Ministry of Public Security (MPS) and 
Ministry of Transport (MOT), respectively, it remains 
a salient issue on how to offer a legal identity to EDS 
vehicles to transport and park in urban areas.

Assessment
The Working Group express their appreciation to the 
concerted efforts made by provincial and municipal-
level legislative bodies, postal administrations and 
transport administrations in the past year, for having 
released various measures in assisting EDS vehicles 
entering urban areas. However, officials in first-tier cities 
in China, especially Beijing and Shanghai, have not yet 
rolled out clear regulations. Due to the restrictions on 
city access, it is common practice that EDS companies 
use passenger vehicles to deliver goods, which conflicts 
with relevant national regulations.

Recommendation
•  Promulgate clear measures and supportive policies 

providing city access rights for Express Delivery 
Service (EDS) vehicles, especially in first-tier cities.

•  Coordinate with the Ministry of Public Security (MPS), 
the Ministry of Transport (MOT) and other relevant 
authorities to formulate corresponding vehicle 
standards for service industry usage and grant 
conveniences such as city access rights to vehicles 
conforming to specific standards.

 

Abbreviations
BLP Bonded Logistics Park 
BT Business Tax
CIQ China Entry-Exit Inspection and Quarantine Bureau 
CNY Chinese Yuan 
EDS Express Delivery Service
EU European Union
EUR Euro
FTA Free Trade Agreement
FTZ Free Trade Zone 
GAC  General Administration of Customs
HS Harmonised Commodity Description and Coding  
 System
MOF Ministry of Finance
MOT Ministry of Transport
MPS Ministry of Public Security
SAT State Administration of Taxation
SPB State Postal Bureau
VAT Value-Added Tax
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Key Recommendations
1. Allow Transport of International Cargo between Chinese Ports (International Relay) 

•  Support the development of more efficient shipping services for China’s foreign trade by permitting international 
cargo relay.

2. Improve Navigational Safety and Strengthen Enforcement of Laws Related to 
Dangerous Cargo
•  Strengthen enforcement of navigational rules; hereunder, monitor compliance with rules for traffic separation 

zones.
•  Improve the quality of vessel traffic services (VTS) and improve English and technical skills of pilots.
•  Establish traffic lanes along the coast and close to ports for large commercial vessels, where fishing is not allowed.
•  Impose stricter penalties on shippers for misdeclaration of dangerous cargo.

3. Cooperate on Reducing the Carbon Footprint of International Shipping 
•  Support the reduction of polluting emissions from international shipping through globally binding and equally 

applicable rules set by the International Maritime Organisation (IMO).
•  Promote and encourage the use of cleaner fuels in Chinese ports.

4. Enhance the Quality of Vessel Inspections 
•  Align vessel inspection standards in China with international practices to avoid unnecessary and costly detention 

of vessels.

Maritime Transport Working Group

Introduction to the Working Group
The Maritime Transport Working Group was established 
in 2000 to represent European maritime transport 
enterprises operating in China. The objective of the 
Working Group is to work towards a more efficient and 
competitive maritime transport environment in China. 
To accomplish this, the Working Group is engaging 
in dialogue with relevant Chinese and European 
officials to contribute to the healthy development of 
the transportation industry and the promotion of the 
interests of European transportation companies in 
China.

Recent Developments
With more than 80% of global trade being carried by 
sea, maritime transport is the backbone of international 
trade and globalisation. The European Union (EU) is 
China’s largest trading partner and China is the EU’s 
second-largest trading partner. As such, maritime 

transport is an essential and integrated part of EU-
China economic relations. 

For the maritime industry to fully realise its potential 
to enhance global trade and long-term economic 
growth, it is crucial that industry and relevant regulators 
cooperate to find solutions that will ensure the long-
term health and efficiency of the liner shipping industry 
by, for example, eliminating barriers to market access 
and other regulatory inefficiencies. The dialogue 
with the Chinese government, including the General 
Administration of Customs (GAC) and the Ministry 
of Transport (MOT), is positive and contributes to 
continual improvements in the business environment of 
the industry. 

New ambitious targets have been set in China’s 12th 
Five-Year Plan. The EU maritime industry welcomes 
aspirations to significantly reduce emissions and 
energy consumption by the maritime industry in 

: The red flags denote key recommendations perceived to be clearly market access related
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China and will contribute to this effort where feasible. 
In terms of infrastructure development, the Working 
Group hopes that relevant officials will continue to 
ensure that a healthy balance remains between supply 
and demand in terms of port capacity. The Working 
Group also welcomes a higher focus on supervision 
and enforcement of compliance with rules related to 
maritime safety and anti-competitive behaviour, while 
encouraging further deregulation to take place, enabling 
foreign maritime enterprises to provide commercial 
services on terms similar to those set for Chinese 
maritime enterprises. 

Key Recommendations
1. Allow Transport of International Cargo 

between Chinese Ports (International 
Relay)

Concern
International cargo transport between Chinese ports 
(international relay) may only be carried out by Chinese-
flagged vessels operated by wholly-owned Chinese 
companies. International relay remains an issue with 
the highest priority for the EU liner shipping community 
in China.

Assessment
International relay refers to the practice of one company 
carrying cargo from China to an overseas destination on 
its own vessels, transferring the cargo from one vessel 
to another owned by the same company in a Chinese 
port. For example, a container being transported from 
Dalian to Africa is loaded on a vessel in Dalian servicing 
Europe. When this vessel en route to Europe arrives in 
Shanghai, the container is moved to another vessel on 
an Africa-bound service. 

Today, EU shipping lines are forced to tranship cargo 
originating in China in overseas ports. Permitting 
international relay will create flexibility for shipping lines, 
allowing shipping lines to optimise route networks, 
leading to shorter transit times, lower transport costs 
and less pollution. It will, additionally, bring significant 
benefits to the EU as well as to Chinese companies:

•  Increased revenue for Chinese ports: significant volumes 
that are currently transhipped overseas, for example, in 
Korea and Singapore, could potentially be transhipped in 
China. 

•  Efficient utilisation of Chinese ports: Chinese ports have 
excess handling capacity. Allowing international relay will 
aid the development of international hub ports in China and 
contribute to the full utilisation of terminal capacity.

•  Competitive advantages for the Chinese economy: transit 
times and transportation costs to and from China will be 
reduced, which will encourage the establishment of more 
direct maritime services to and from China.

Permitting international relay would only have a marginal 
effect on domestic Chinese shipping lines. Today, foreign 
shipping lines choose to tranship containers outside of 
China rather than use a domestic feeder service, which 
would increase costs. Similar inefficiencies apply to 
Chinese carriers that are flying a foreign flag. This is 
in direct contrast to Chinese carriers, which can freely 
transport containers between EU ports. 

Recommendation
•  Support the development of more efficient shipping 

services for China’s foreign trade by permitting 
international cargo relay.

2.  Improve Navigat ional  Safety and 
Strengthen Enforcement of Laws Related 
to Dangerous Cargo

Concern
Many local Chinese vessels do not abide by navigational 
rules and pose a significant risk to safety. Safety and 
efficiency are further compromised by communication 
issues with pilots and the insufficient use of vessel traffic 
services (VTS). Moreover, misdeclaration of cargo from 
China has led to numerous accidents impairing normal 
operations and resulted in casualties and loss of ships. 

Assessment
Chinese maritime territory has a particularly high 
density of traffic not only in areas near the ports, but 
also in open waters, due to the presence of numerous 
fishing boats. To navigate safely in those conditions, it 
is essential that all vessels strictly follow navigational 
rules and, at the same time, communicate clearly with 
other vessels and traffic control stations. However, it is 
not always the case with local vessels; they often have 
poor navigation equipment and disregard the rules, 
even with regard to traffic separation, impeding normal 
traffic flows and putting themselves and other vessels in 
dangerous situations, particularly at night or in adverse 
weather conditions. 
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VTS personnel sometimes lack the English skills 
required to efficiently communicate with foreign vessels, 
resulting in dangerous situations. Generally, all VTS 
services need to be improved by becoming more 
proactive, cooperative, and efficient. A good example 
to follow is the Hong Kong traffic control station. Also, 
communication with pilots is often difficult, due to limited 
English and technical skills. 

Fog navigation also remains a problem in some 
Chinese ports, with many unnecessary closures leading 
to inefficiencies for liner shipping companies and their 
customers. 

Many cases of fraudulent declarations of dangerous 
cargo from China have been reported, resulting in 
frequent fires and increased risk of casualties, vessel 
damage and heavy pollution. For instance, cargo 
declared as plastic toys could, in fact, be fireworks; 
loading these containers close to the engine room can 
be catastrophic. Fraudulent declaration of cargo weight 
also impairs safe navigation.

Recommendation
•  Strengthen enforcement of navigational rules; hereunder, 

monitor compliance with rules for traffic separation 
zones.

•  Improve the quality of VTS and improve English and 
technical skills of pilots.

•  Establish traffic lanes along the coast and close to 
ports for large commercial vessels, where fishing is not 
allowed.

•  Impose stricter penalties on shippers for misdeclaration 
of dangerous cargo.

3. Cooperate on Reducing the Carbon 
Footprint of International Shipping 

Concern
International shipping is one of only two sectors, with 
aviation being the other, that is not currently covered by 
internationally binding agreements aimed at reducing 
polluting emissions. For international shipping to 
reduce its emissions of carbon dioxide (CO2) and other 
pollutants, it is necessary for internationally binding 
agreements to apply equally to all vessels. As a leading 
maritime nation, China’s support is critical in the efforts 
to reduce maritime emissions. 

Assessment
While shipping is a highly energy-efficient mode of 
transport emitting fewer pollutants than other modes of 
transport in terms of emissions per ton/kilometre, there 
is still significant potential for the shipping industry to 
further reduce its carbon footprint and the emission 
of other pollutants, such as sodium oxide (SOx) and 
nitrogen oxide (NOx), through the implementation of 
energy-efficient measures.
 
The global shipping industry is international in nature, 
fiercely competitive, and its costs are largely determined 
by world market prices. At the same time, the cost of 
meeting higher emission standards can be very high. 
Efforts towards setting higher emission standards will, 
therefore, require international regulations to be applied 
equally to all vessels in order to ensure that companies 
investing in energy-efficient measures are not punished 
through reduced competitiveness due to higher costs. 
Moreover, if regulations are not equally binding to all 
nations, fleets in countries with stricter regulations may 
simply choose to register fleets in countries with lower 
standards. The development of an international level-
playing field is, therefore, essential.

China and the EU are global leaders in maritime 
transport. By working together with the International 
Maritime Organisation (IMO) to establish internationally 
binding regulations for emissions from international 
shipping, significant environmental benefits may be 
achieved without distorting the competitiveness of 
individual companies. A first joint step could be the 
development and support of an energy efficiency index 
for vessels. Another step would be to introduce binding 
standards for fuel quality in Chinese ports and coastal 
waters similar to those in the EU.

From an emissions perspective, stricter fuel standards 
are preferred to cold ironing (shore-based electricity 
solutions), as cold ironing will be of use only when a 
vessel is actually berthed in a port. Moreover, the actual 
environmental benefits will be dependent on the source 
of electricity. If the electricity is not produced in a clean 
manner, there may be limited environmental benefits.

Recommendation
• Support the reduction of polluting emissions from 

international shipping through globally binding and 
equally applicable rules set by the IMO.

•  Promote and encourage the use of cleaner fuels in 
Chinese ports.



Maritime Transport Working Group 283

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

Section Four: Trade in Services

4. Enhance the Quality of Vessel Inspections

Concern
The quality and integrity of Port State Control (PSC) 
inspection is essential for it to be an effective measure 
against sub-standard shipping. While there is not 
one memorandum of understanding that covers PSC 
globally, there is cooperation to ensure a high degree 
of alignment, and it is a concern, when vessels are 
evaluated differently across the world. The number of 
identified deficiencies and vessel detentions in China 
in connection with PSC inspections is well above the 
global average, leading to comparatively higher costs in 
China. 

China is a member of the Tokyo Memorandum of 
Understanding on PSC in the Asia-Pacific region. 
According to its code of conduct, all PSC officers 
involved in or associated with PSC inspections are 
expected to act within the law, within the rules of their 
government and in a fair, open, impartial and consistent 
manner.

Assessment
EU shipping lines welcome PSC as a method to ensure 
safe shipping. In this respect, it is a concern that 
vessels are evaluated differently across regions in the 
world and not according to common and internationally 
accepted standards. It is the experience of EU shipping 
lines in China that deficiencies identified in connection 
with PSC are not followed by references to IMO 
regulations or other objectives and internationally 
accepted standards to justify the validity of findings, nor 
are findings supported by photographic evidence. 

Not only are PSC inspections resulting in identified 
deficiencies twice as frequent in China compared to 
the global average, but it is also found that the reasons 
given for identified deficiencies in China are significantly 
less likely to be backed by objective and commonly 
accepted reasons. The inspections are leading to the 
detention of vessels, causing significant losses to 
shipping lines. 

EU shipping lines support safe navigation and that 
vessels must be seaworthy before leaving port. 
However, to avoid unnecessary costs for shipping lines, 
it is necessary that known and commonly recognised 
standards for inspection apply.

Recommendation
• Align vessel inspection standards in China with 

international practices to avoid unnecessary and costly 
detention of vessels.

Abbreviations
CO2 Carbon Dioxide
EU European Union
GAC General Administration of Customs
IMO  International Maritime Organisation
MOT Ministry of Transport
NOx Nitrogen Oxide  
PSC Port State Control
SOx Sodium Oxide
VTS Vessel Traffic Services
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In the area of financial services the European Chamber has four separate Working Groups that present 
Position Papers in this section:

1. Banking & Securities
2. Consumer Finance & Non-Banking Financial Institutions
3. Insurance
4. Private Equity & Strategic M&A

The financial services market in China has developed considerably in the past year, with a shuffle in 
the heads of the financial regulators, resulting in some changes in direction and a number of positive 
developments occurring. However despite the general direction, market share for foreign financial services 
enterprises in China remains very small and problems remain that can be summarised in two main areas: 
market access and regulatory efficiency.

Firstly, many long-standing market access barriers limit the involvement of foreign financial services 
enterprises in the sector. It was stated in China’s 12th Five-Year Plan that financial services would be further 
opened up yet there was a missed opportunity when the updated Foreign Investment Industrial Guidance 
Catalogue was released at the end of 2011, with very few advancements in this area. However, since then 
a number of notable developments have occurred including the announcement that the third-party liability 
motor insurance market would be opened up to foreign players, an increase in the permitted ownership 
share for foreign players involved in fund management joint ventures, and in addition, Chinese Premier 
Wen Jiabao publically stated that the monopoly of the state-owned banks needed to be broken up in the 
future. Further reduction of barriers to allow European players to compete in greater areas of the market 
would result in bringing significant international experience and expertise to the Chinese market.

Secondly, operational concerns often stem from the inefficiency of the regulatory system,  which hampers 
Chinese enterprises as well as foreign players. There are a large number of regulatory bodies covering 
financial services in China and this can result in a lack of clarity as to where accountability lies and even 
in contradictory information being issued from different bodies. For example, in the past few years, the 
increasing cross-border use of the RMB has created new business opportunities for foreign financial 
services providers in China, yet unclear and contradictory information from different regulators has 
impeded efficient development.

Detailed recommendations to the relevant regulators are included in the following papers that are intended 

Financial Services



Banking & Securities Working Group

Se
ct

io
n 

Fi
ve

: F
in

an
cia

l S
er

vic
es

286

Key Recommendations
1. Market Access

1.1 Improve the Speed and Transparency of the Licence Approval Process (CBRC, PBOC, SAFE, 
CSRC)

•  Improve regulatory speed, transparency, accountability and reliability with regard to licence approvals 
to reduce legal and operational uncertainties.

•  Abolish the three-year waiting period to which foreign bank branches are subject before being eligible 
to submit their application for the RMB licence.

•  Reduce the time of granting an RMB clearing licence to banks holding an RMB licence.

1.2 Develop a Coordinated Approach by the Policy and Supervisory Regulators of the PRC 
Government (CBRC, CSRC, PBOC, SAFE)

•  Increase cooperation between the different government and regulatory bodies with responsibility for 
financial services and establish an authorised government body to coordinate.

1.3 Allow Greater Ownership and Business Scope for Foreign Players (SCLAO, PBOC, SAFE, 
CBRC, CSRC)

•  Allow foreign banking, securities and fund management enterprises to compete on an equal footing 
with domestic institutions, including ownership structures and access to all lines of business.

1.4 Allow Easier Branch/ Sub-Branch and Business Expansion (CBRC)
•  Enable locally incorporated banks to provide annual master plans for branch and sub-branch 

expansion to be pre-agreed in principle.
•  Allow multiple, simultaneous branch and sub-branch expansion submissions.

1.5 Increase Access to the Bond Underwriting Market (PBOC, CSRC, MOF, NAFMII)
•  Provide clear application and screening rules for approval and grant foreign banks equal rights with 

local banks.
•  Lower the access criteria for foreign banks, accelerate the approval of foreign banks and securities 

companies to underwrite CGB, PBOC bills, and financial and corporate bonds in the PBOC market.
•  Build the basic framework of a normal liquid government bond market:

- with disciplined issuance programs to support large benchmarks.
- with liquid classic repo market.
- with active and liquid government bond futures markets.
- with broad range of liquid OTC.
- with broad and active investors base – both onshore and offshore.
- with competitive tax rates.

Banking & Securities Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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2. Operational
2.1 Remove Foreign Debt Quota and Foreign Guarantee Quota (SAFE, NDRC, PBOC)
•  Remove the short-term debt quota for genuine trade-related uses and remove the Foreign Guarantee 

Quota.
•  Deepen onshore liquidity by putting in place market based means of funding, with PBOC acting as 

lender of last resort, using international rates as a benchmark.

2.2 Enhance Communication and Emphasis of Regulatory Policies (PBOC, CBRC, SAFE, CSRC)
•  Increase two-way communication between regulators and banks (including foreign banks) about key 

targets and upcoming policy announcements, to enhance mutual understanding and increase the 
stability of China’s banking environment.

•  Encourage the differentiation of regulatory requirements for banks of different types and sizes to 
accommodate discrepancies in business models and the relatively small size of foreign banks in 
China that need to fulfil regulatory requirements of both home and host regulators. 

2.3 Review Prudential Ratios (CBRC)
•  Remove the net of long-term borrowings from overseas branches from current liabilities, to compare 

assets and liabilities with the same tenor and thus ensure equal treatment for Chinese and foreign 
banks as agreed in WTO.

2.4 Review and Amend the Loan-to-Deposit Ratio Requirements (CBRC)
•  Adjust the 75% loan to deposit ratio with an alternative measure based on international best 

practices.
•  Allow a five-year transition period to start from the date of incorporation for each bank rather before 

enforcement.
•  Allow other stable liquidity sources to be accounted for in the calculation of this ratio.

2.5 Address Funding Limitations in the CFETS Interbank Market (PBOC)
•  Remove the two times capital limitation for all banks in China.

2.6 Resolve Taxation Issues (SAT)
•  Waive the 5% Business Tax on onshore and offshore lending.
•  Waive the 10% Withholding Tax on offshore funding.
•  Waive the 5% Withholding BT levied on service payments to overseas service providers.
•  Abolish the cost-based income taxation of representative offices as it evidently creates a conflicting 

situation and cost burden not matched by any income generation or allow representative offices 
greater freedom in terms of acquisition of business and customers on behalf of head office or other 
branches.

2.7 Standardise Tariffs and Pricing in the Banking Industry (NDRC, Pricing Bureau, CBRC)
•  Offer a varied understanding on tariffs and pricing between local banks and foreign banks.
•  Enforce the responsible and transparent communication of all tariffs and pricing offered by foreign 

banks.
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Introduction to the Working Group
The Banking & Securities Working Group represents 
more than 50 banking and securi t ies f inancial 
institutions in China. The Working Group looks to 
engage with the China Banking Regulatory Commission 
(CBRC) and the other financial services regulators 
in order to improve the operating environment for 
European banking and securities enterprises in China.

Recent Developments
In the first change in leadership since the creation of 
the China Banking Regulatory Commission (CBRC) in 
2003, Mr. Shang Fulin, the previous Chairman of the 
China Securities Regulatory Commission (CSRC), was 
named as the new Chairman of the CBRC in October 
2011, replacing the retiring Mr. Liu Mingkang. Mr. Guo 
Shuqing was named as the new Chairman of the CSRC 
at the same time.

In April 2012, Chinese Premier Wen Jiabao publicly 
stated that the monopoly of Chinese state-owned banks 
needs to be broken up to better serve the financing 
needs of domestic companies, but it was not specified 
how and when this will be done. This comment came 
just a week after the announcement of a pilot scheme 
in Wenzhou permitting the establishment of private 
financial-services companies to legitimise the region's 
substantial grey financing market with the intention of 
improving access to financing for SMEs.

There have been on-going developments relating to the 
greater internationalisation of the RMB and a number 
of policies have been put in place aimed at bolstering 
cross-border capital flows:
• In December 2011, the CSRC, State Administration 

of Foreign Exchange (SAFE) and People’s Bank 
of China (PBOC) launched the trial RMB qualified 
foreign institutional investors (RQFII) scheme to allow 
investment in the Chinese securities market with 
RMB funds raised in Hong Kong.

• In January 2012, it was announced that Shanghai 
would be promoted to become the global centre for 
RMB trading, clearing and pricing by 2015.

• In March 2012, under the Wenzhou pilot scheme, 
residents in the city were tentatively given permission 
to invest abroad directly.

• In April 2012, the CSRC announced it would more 
than triple the amount that foreign institutions would 

be allowed to invest in China's financial markets 
under the Qualified Foreign Institutional Investor 
(QFII) scheme.

• In April 2012, the CSRC said that foreign fund 
managers would be able to repatriate 70 billion RMB 
from overseas to invest in mainland stocks and 
bonds, up from a previous quota of only 20 billion 
RMB, in an effort to foster greater international use of 
the Chinese currency.

• In April 2012, Shanghai officials announce a plan to 
launch a pilot program that would allow some foreign 
hedge funds and others to raise RMB funds on the 
mainland for overseas investment.

• In April 2012, the first RMB denominated bond issued 
outside of greater China was issued in London.

In terms of developments in market access, in February 
2012 just the second foreign bank in China was given 
permission to issue credit cards and in May 2012 it 
was announced that the ownership caps on foreign 
involvement in securities Joint-Ventures (JV) would 
be raised as well as their business scope extended 
(as detailed below in Key Recommendation 1.3). In 
another positive development, the NDRC increased 
the long-term Foreign Debt Quota of foreign banks 
in China in March 2012 (for more information please 
see Key Recommendation 2.1). Despite these positive 
developments, at the end of 2011, foreign banks had a 
market share of just 1.9%1

Key Recommendations
1. Market Access
1.1 Improve the Speed and Transparency of the Licence 
Approval Process (CBRC, PBOC, SAFE, CSRC)

Concern
Foreign banking & securities firms often face a complex, 
largely non-transparent and time-consuming licence 
approval process.

Assessment
The Working Group understands regulators’ need to 
perform a thorough analysis of each application before 
granting a business licence; however the submission 
and approval process often appears to be overly 
long and complicated. For example, after the local 
incorporation licence has been obtained by a bank, it 

1   CBRC 2011 Annual Report] (in terms of total banking assets). 
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must also apply for corporate and retail RMB licences 
separately. While it is acknowledged that there is a 
need for regulators to look at separate approvals, the 
length of time to do so and the lack of transparency in 
the process unnecessarily increase the time it takes 
until the newly-established institution is able to offer 
services to the Chinese consumer. This time-consuming 
process eventually creates legal, operational and 
market uncertainty for the company seeking approval 
and it may alter its initial decision to enter or invest 
further in the Chinese market.

For a foreign bank with foreign bank branch status 
the three-year waiting period for the RMB licence and 
subsequent RMB clearing membership are considerable 
barriers to market entry and contravene the basic idea 
of equal treatment for domestic and foreign banks. In 
addition to delaying investment in new branches, it 
also obstructs the development of the Chinese banking 
sector in an unnecessary way. Given the great efforts 
of the Chinese government to internationalise the RMB, 
it should follow that banks registered within the country 
are allowed easy access to do business in the domestic 
currency. Lifting this restriction would support the 
healthy development of newly-founded branches.

Other areas of concern include the issuing of the 
licence for distributing mutual funds, for which it was 
announced in 2011 that foreign banks may apply, 
but those that have applied have seen no progress. 
Also the approval of launching new products such as 
debit and credit cards is hampered by an opaque and 
cumbersome approval process. 

Recommendation
• Improve regulatory speed, transparency, accountability 

and reliability with regard to licence approvals to reduce 
legal and operational uncertainties.

• Abolish the three-year waiting period to which foreign 
bank branches are subject before being eligible to 
submit their application for the RMB licence.

• Reduce the time of granting an RMB clearing licence 
to banks holding an RMB licence.

1.2 Develop a Coordinated Approach by the Policy 
        and Supervisory Regulators of the PRC Government  
       (CBRC, CSRC, PBOC, SAFE)

Concern
There are a large number of separate regulatory 
bodies in the area of financial services in China that 
results in considerable overlap on certain issues. Such 
fragmentation sometimes results in delays and missed 
opportunities for banking and securities institutions.
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Assessment
The table below details the regulatory bodies with scope that cover some aspects of the foreign banking and 
securities business in China:

Regulatory body Roles and responsibilities

The China Banking Regulatory Commission (CBRC) The primary regulator of the banking sector.

The People’s Bank of China (PBOC) The central bank, covering monetary policy.

The State Administration of Foreign Exchange (SAFE)
The foreign exchange regulator, with some scope 
covering offshore RMB.

The China Securities Regulatory Commission (CSRC) The securities regulator.

The China Insurance Regulatory Commission (CIRC)
T h e  i n s u r a n c e  r e g u l a t o r ,  a l s o  c o v e r i n g 
bancassurance.

The National Development & Reform Commission 
(NDRC)

A macroeconomic management agency that has 
broad planning control over the Chinese economy. 
Sets long-term foreign debt quota for banks in China.

The Ministry of Commerce (MOFCOM)
The primary body managing foreign trade and 
investment-related affairs, with some scope covering 
offshore RMB.

The Ministry of Finance (MOF)
A macroeconomic management agency wi th 
responsibility for the regulation of some aspects of 
the bond market and foreign debt management. 

The State Administration of Taxation (SAT) The central taxation authority.

The State Council Legislative Affairs Office (SCLAO)
Provides guidance and policy to other government 
regulators, including issues of market access for 
foreign entities.

This fragmentation of regulatory responsibility leads to 
overlap in many areas and often results in the issuance 
of contradictory guidance. In addition, it sometimes 
occurs that different geographic offices of the same 
regulatory body also issue inconsistent advice. The 
result of this is that banking and securities institutions 
miss out on substantial market opportunities and 
China’s financial market does not develop as smoothly 
as it could. An example of this is detailed in the box 
below.

Example:  Di ff icu l t ies ar is ing f rom the lack of 
coordination between financial regulatory bodies

Commodity hedging
CBRC's approval to banks to provide over-the-counter 
(OTC) hedging onshore in China was interpreted as 
one without restriction in terms of settlement currency. 
However, it was subsequently realised (only upon 
settlement of transactions) that SAFE does not allow 
conversion of RMB into foreign currency, citing that such 
foreign exchange conversion is not currently covered 
under any regulation or policy by SAFE. Hence, all 
OTC commodities hedging with onshore settlement 
will require the hedging party to have its own source of 
foreign currency (e.g. typically companies with export 
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activities). This significantly affects the availability of such 
risk management tools to corporate clients with genuine 
needs. It is also an example of inconsistency in terms of 
policy setting among governing bodies that banks often 
encounter. 

In general, improved coordination and cooperation 
would benefit the development of this sector. The 
Working Group would recommend more effective 
coordination among the financial market regulatory 
bodies and looks forward to the prompt implementation 
of any institutional infrastructure that would encourage 
greater alignment and coordination in the decision-
making processes. This issue has been monitored by 
the Working Group for some years with little progress 
evident.

Recommendation
•  Increase cooperation between the different government 

and regulatory bodies with responsibility for financial 
services and establish an authorised government body 
to coordinate.

1.3 Allow Greater Ownership and Business Scope for 
      Foreign Players (SCLAO, PBOC, SAFE, CBRC, CSRC)

Concern
Foreign banking, securities and fund management 
companies are subject to a number of rigid market 
access restrictions in terms of ownership and business 
scope.

Assessment
Foreign banks in China are subject to rules that set 
a 20% ownership limit imposed on any single foreign 
investor into a Chinese bank (with a cap of total foreign 
ownership at 25%). These limits have been long-
standing since 2001 and restrict the capacity of foreign 
banks to grow in the Chinese market.  In contrast, the 
five largest Chinese commercial banks are increasingly 
acquiring or investing in foreign banks without these 
foreign banks being deprived of their status as domestic 
banks in their respective countries of operation.

In May 2011 it was announced that the ceiling of foreign 
ownership in joint venture (JV) securities and futures 
brokerages would be raised from 33% to 49%. However, 
despite the promotion of the service sector in China 
being stated as one of the primary goals of the 12th 
Five-Year Plan, the newly revised Foreign Investment 

Catalogue (released at the end of 2011) included very 
little other progress for opening up financial services 
further to foreign institutions. 

The business scope of a securities joint venture (SJV) 
is limited to underwriting and distributing securities. 
For brokerage services, SJVs are restricted to B share 
trading (which would also be subject to SAFE’s foreign 
exchange operation permit). In comparison with the 
business undertaken by a domestic securities company 
there are other limitations, for example warrants, 
convertibles, exchange-traded commodities options, 
securities lending, and margin financing are all not 
accessible for SJVs.

Recommendation
•  Allow foreign banking, securities and fund management 

enterprises to compete on an equal footing with 
domestic institutions, including ownership structures and 
access to all lines of business.

1.4 Allow Easier Branch/ Sub-Branch and Business 
      Expansion (CBRC)

Concern
Foreign banks face difficulties in business planning 
and resource management due to a complex system 
of submissions to expand their branch and sub-branch 
network.

Assessment
There are a number of complex submissions that need 
to be made in order to expand a locally-incorporated 
bank’s branch and sub-branch network. These 
submissions are time-consuming for both the bank and 
the regulator and do not provide sufficient information 
on the future strategic direction of the bank.

Furthermore, the official wording of the regulations 
does not always lead to clear interpretation, or of the 
implementation rules and guidelines being ‘classified’. 
Banks often lack a thorough understanding of how 
many branches they can apply for each year, and how 
concurrent applications will be treated. This uncertainty 
goes against China’s objective of increasing foreign 
participation and developing the banking sector in 
western and north-eastern provinces. European banks 
have an interest in expanding into western China, 
however many may be reluctant to apply for branches if 
this risks causing unplanned delays to their expansion 
strategies in the eastern provinces.
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While the Working Group understands the need for 
detailed submissions, it would like to recommend 
a planned strategic approach whereby multiple 
branch and sub-branch applications will be allowed 
on an annual basis, in order to facilitate the locally 
incorporated bank’s branch network expansion 
strategies in a more transparent and planned manner. 
Consequently, this will allow locally incorporated banks 
to strategically expand their branch and sub-branch 
network in a more timely and efficient manner.

Recommendation
• Enable locally incorporated banks to provide annual 

master plans for branch and sub-branch expansion to 
be pre-agreed in principle.

• Allow multiple, simultaneous branch and sub-branch 
expansion submissions.

1.5 Increase Access to the Bond Underwriting Market 
      (PBOC, CSRC, MOF, NAFMII)

Concern
Access to the bond underwriting market is difficult to 
obtain and subject to a number of strict limitations that 
are not always transparent.

Assessment
Chinese Government Bond (CGB) underwriting is under 
the scope of MOF, PBOC and CSRC. There are about 
60 member banks of CGB underwriting in total of which 
only three are foreign2. Since the first foreign bank 
obtained CGB underwriting membership in 2004, only two 
others have been granted this (in early 2008). Specific 
requirements for membership are given in written form, 
but regulators also apply stricter criteria -- which are not 
disclosed -- to choose members and to keep the total 
number within 60.

The PBOC bills underwriting market is only open to 
players with Primary Dealer (PD) certification. It has 
been stated that the total number of PD would not 
change as the current number - around 50 - is already 
large by international standards. There are strict 
requirements to become a qualified PD and again, 
in practice the actual requirements are stricter than 
those given in written form. Also the requirements are 
even stricter for foreign banks than for domestic ones. 
Currently of the 50 members, only two are foreign 
banks.

2   Underwriting consortiums in Europe and other international financial markets tend to 
have a greater number of foreign members

The National Association of Financial Market Institutional 
Investors (NAFMII) issued new underwriting rules for 
corporate bonds in 2010. However, only one foreign-
invested bank has been granted underwriter license by 
NAFMII by end of 2011.

Working Group members welcome the efforts made so 
far by financial regulators to establish a strong liquid 
domestic bond market. The Working Group further 
understands and supports the government in its step-
by-step approach, but at the same time, would like to 
encourage regulators to lower the access criteria for 
foreign banks, give more clarity to the approval process 
and grant faster access to qualified foreign banks.

The willingness to give access to the onshore domestic 
interbank market for foreign investors is clearly a 
very progressive step towards improving the liquidity 
of the domestic interbank bond market. Foreign 
banks can bring their expertise and technology to 
this market. Allowing foreign banks to fully participate 
in the underwriting will offer domestic issuers more 
choices, leading to more cost effective options, expand 
distribution channels, improve the quality of service 
to clients as well as encouraging foreign banks to 
accelerate the required transfer of know-how.

Recommendation
• Provide clear application and screening rules for 

approval and grant foreign banks equal rights with 
local banks.

• Lower the access criteria for foreign banks, accelerate 
the approval of foreign banks and securit ies 
companies to underwrite CGB, PBOC bills, and 
financial and corporate bonds in the PBOC market.

• Build the basic framework of a normal l iquid 
government bond market:
-  with disciplined issuance programs to support large 

benchmarks.
-  with liquid classic repo market.
-  with active and liquid government bond futures 

markets.
-  with broad range of liquid OTC.
- with broad and active investors base – both 

onshore and offshore.
-  with competitive tax rates.
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2. Operational
2.1 Remove Foreign Debt Quota and Foreign Guarantee 
     Quota (SAFE, NDRC, PBOC)

Concern
The limitations imposed by the short-term and long-term 
foreign debt quotas and the foreign guarantee quota are 
an obstacle to serving business with genuine financing 
needs.

Assessment
In recent years SAFE (for the short-term foreign debt 
quota and the foreign guarantee quota) and NDRC 
(for the long-term foreign debt quota) have maintained 
strict foreign debt and guarantee quota limits. This 
limitation goes against a trend of increasing FDI that is 
the core activity of foreign banks and against a trend of 
increasing expansion abroad by Chinese corporates. 

The access to liquidity given by foreign currency 
interbank international markets is of paramount 
importance for proper and prudent asset and liabilities 
management. Foreign banks are concerned about 
funding genuine trade-related f inancing as the 
onshore foreign currency market is at a comparative 
disadvantage to the offshore market due to a lack of 
liquidity for tenors above one week.

Also the international expansion of Chinese corporations 
often requires local financing in the markets where 
they provide their services (construction projects for 
example). Foreign banks can grant those local financing 
through their subsidiaries abroad, counter-guaranteed 
by their Chinese parent companies or headquarters. 
This structure is limited by the generally low Foreign 
Guarantee Quotas allocated to international banks.  

The Working Group recognises the government’s 
priority to balance China’s short-term and long-
term foreign debt, it recognises the value of several 
regulations in stemming the potential speculation on 
RMB appreciation, and understands SAFE’s objective 
of moving away from offshore funding and towards 
onshore funding. The Working Group also commends 
the regulations that have been promulgated to remove 
lending for less than 90 days from the quota for trade-
related uses. Banks are also willing to move towards 
onshore funding (the introduction by the tax bureau 
of the withholding tax and the thin capitalisation rule 
provide an incentive for this). However, unless the 

onshore market presents a competitive and liquid 
position at tenor, up to at least one year, banks in China 
will depend on access to the international market. 
Clients that have genuine foreign currency funding 
needs currently see their related costs significantly 
increasing because foreign banks are unable to support 
their foreign currency funding requirements from inter-
group sources.

Not only are the small quotas a burden, the additional 
liquidity ratio requirement limits the available funding for 
clients.

Removing the foreign currency quotas would certainly 
support the development of Shanghai as an international 
financial centre and, by helping Chinese exporters and 
importers to get less expensive trade financing, also 
support China’s foreign trade.

Recommendation
•  Remove the short-term debt quota for genuine trade-

related uses and remove the Foreign Guarantee 
Quota.

•  Deepen onshore liquidity by putting in place market 
based means of funding, with PBOC acting as 
lender of last resort, using international rates as a 
benchmark.

2.2 Enhance Communication and Emphasis of 
      Regulatory Policies (PBOC, CBRC, SAFE, CSRC)

Concern
The financial industry is still very much dependent 
on government intervention regarding the growth 
and allocation of credit. The use of direct quantitative 
targets, along with the imposition of policy targets with 
little advance notice, generates some uncertainty in 
bank management and does not foster the development 
of strong, autonomous risk management practices.

Assessment
As part of its focus on restraining inflationary pressures, 
the government imposed strict limits on loan growth for 
2011. In mid-February 2011, the PBOC gave banks their 
first-quarter loan quotas, which in many cases were 
lower than the amount of new lending by the banks up 
to the time of the announcement. As a result, banks 
had to curtail and in some cases draw back lending to 
their customers, which in turn put the liquidity of their 
customers under stress.
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The Working Group fully supports the government’s 
priority of maintaining macroeconomic stability, but 
we believe that stability could be further reinforced 
by providing more advance notice of significant 
requirements affecting core bank businesses, and 
by giving banks more opportunity to prepare for their 
implementation.

Similarly, under measures announced in January 2011 
to amend the regulation of the derivatives business by 
financial institutions, the CBRC announced that the 
standard-model market risk of non-hedging derivatives 
would be capped at 3% of bank core capital. The 
tight level of the cap meant that a number of banks 
had existing risk exposure that was already above 
the cap level. This led to some confusion among 
financial institutions about their future ability to conduct 
derivatives business in China. The Working Group 
believes that a period of advance consultation for such 
regulations would benefit the CBRC as well as the 
banks, by allowing a productive exchange of information 
about current market conditions and practices and 
reducing the need for the CBRC to respond to 
numerous, urgent bank queries after regulations are 
announced.

The intent of these policies is indeed to reinforce sound 
bank management practices, a goal the Working Group 
fully supports. However, when policies are prescriptive 
rather than principle-based and are announced without 
prior consultation with the banks, they can lead to 
unnecessary confusion for banks and their customers.

The Working Group believes China should rely more 
on market-driven lending practices. Indeed, the current 
practices could lead to moral hazard. Due to the 
relatively underdeveloped financial market, banks do 
not have a wide range of investment opportunities. 
They can lend to corporations or households and buy 
securities (primarily from the PBOC and MOF). In a 
competitive environment, banks have a strong incentive 
to meet their profit targets by increasing lending rapidly. 
As a result, banks tend to use the time without quotas 
to lend as much as possible, in order to grow their asset 
base before new quotas are introduced. This pressure 
to lend quickly may undermine the ability of banks to 
conduct careful pre-loan assessments of borrowers and 
loan proposals, carrying risks for future asset quality.

In addition, the use of prescriptive measures such as 
loan quotas may be less efficient from a macroeconomic 
perspective than using market-based tools to restrain 
lending. Demand for credit has remained very strong 
in part because real interest rates remain very low or 
even negative after accounting for inflation. This gives 
borrowers a natural incentive to borrow as much as 
possible and also encourages banks to lend more to 
maximise their interest revenues. This, in turn, forces 
the regulator to impose quantitative limits on credit 
growth. However, quantitative limits cut off the flow 
of credit to high-return projects as well as to those 
with low returns. The use of market price signals – in 
particular higher interest rates –to restrain the growth of 
credit could be more economically efficient by requiring 
borrowers and banks to reassess marginal investment 
projects and postpone those that do not generate 
adequate income. This would benefit the quality of 
investment in the Chinese economy, supporting its 
advancement and transformation as well as further 
strengthening its long-term growth.

Recommendation
•  Increase two-way communication between regulators 

and banks (including foreign banks) about key targets 
and upcoming policy announcements, to enhance 
mutual understanding and increase the stability of 
China’s banking environment.

•  Encourage the d i f fe rent ia t ion o f  regu la tory 
requirements for banks of different types and sizes to 
accommodate discrepancies in business models and 
the relatively small size of foreign banks in China that 
need to fulfil regulatory requirements of both home 
and host regulators. 

2.3 Review Prudential Ratios (CBRC)

Concern
The net of long-term borrowings financed from 
overseas branches are treated as current liabilities. This 
unnecessarily reduces the liquidity ratio as the current 
assets only cover short-term lending.

Assessment
The purpose of liquidity ratios is to ensure a bank’s 
ability to pay short-term obligations. To achieve this 
in an efficient manner, it is essential that the ratio 
captures actual solvency. It is international practice to 
compare assets and liabilities with the same tenor. In 
the absence of large retail customer deposits, foreign 
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banks, especially smaller branches, rely on overseas 
intragroup funding, including long-term borrowing. 

Even handled under the long-term foreign debt quota of 
NDRC, in China, the net of long-term borrowings from 
overseas branches is treated as current liability. This 
reduces the liquidity ratio in an unfair way, although no 
immediate demand for repayment is given. 

Recommendation
•  Remove the net of long-term borrowings from overseas 

branches from current liabilities, to compare assets and 
liabilities with the same tenor and thus ensure equal 
treatment for Chinese and foreign banks as agreed in 
WTO.

2.4 Review and Amend the Loan-to-Deposit Ratio 
      Requirements (CBRC)

Concern
The imposition of the loan-to-deposit ratio has a 
significant impact on the operations of foreign locally-
incorporated banks and is a barrier to other foreign 
banks considering incorporation.

Assessment
The ratio level of 75% between balance of loans and 
balance of deposits came into effect at the end of 
2011 for all locally-incorporated banks (Article 39(2) 
of the Commercial Banking Law). While the Working 
Group acknowledges that this ratio is also applicable 
to local Chinese banks, the adverse effect of this ratio 
on the operations of small and medium-sized, locally-
incorporated foreign banks, as well as on newly locally-
incorporated foreign banks is particularly serious, as 
they only have a small branch network, are mostly 
working with corporate customers and thus a very 
limited ability to gather deposits from the broader public.

While some other countries are encouraging the 
collection of more deposits by banks, such countries 
have different compulsory ratios that are more easily 
manageable by banks. The Working Group observes 
that this ratio incentivises highly cash-collateralised 
lending that can lead to misallocation of funds and 
increased cost for the economy as a whole, and would 
therefore recommend that it is adjusted or replaced with 
other means.

If the ratio is to remain, as a minimum measure to mitigate 
the impact, the Working Group would recommend that the 
start of the five-year grandfathering period is applied as 
per date of incorporation instead of having a fixed deadline 
for all players. The Working Group would also recommend 
that equity be accounted for or that banks be allowed to 
issue commercial paper and bonds; in other words that 
stable liquidity sources be taken into account.

Recommendation
•  Adjust the 75% loan to deposit ratio with an alternative 

measure based on international best practices.
•  Allow a five-year transition period to start from the 

date of incorporation for each bank rather before 
enforcement.

•  Allow other stable liquidity sources to be accounted 
for in the calculation of this ratio.

2.5 Address Funding Limitations in the CFETS 
      Interbank Market (PBOC)

Concern
Access to the China Foreign Exchange Trade System 
(CFETS) interbank market is limited to two times the 
RMB capital of banks in China. Foreign bank branches, 
by nature, have limited RMB capital in China as their 
capital is kept at head office level. Therefore foreign 
bank branches are impacted heavily by this regulation.

Assessment
The two times capital restriction is blocking many 
foreign banks from more active participation in this 
market. Lifting the restriction would result in a more 
active and liquid RMB interbank market that will benefit 
all banks.

Recommendation
•  Remove the two times capital limitation for all banks 

in China.

2.6 Resolve Taxation Issues (SAT)

Concern
a) The levying of a 5% Business Tax (BT) on onshore 
and offshore lending, and a 10% Withholding Tax (WHT) 
on offshore funding, increases the costs of lending. The 
levying of a 5% withholding BT on all fees payable to 
overseas service providers impacts the competitiveness 
of the banking sector in China.
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b) The recently enacted law on cost-based taxation of 
non-profit making representative offices has negative 
implications for foreign banks in China.

Assessment 
a) BT & WHT:
No other country levies indirect taxes on funding and 
lending activities by domestically-registered banks. This 
impacts the competitiveness of the banking sector in 
China, and ultimately leads to increased costs that then 
need to be passed on to the customer receiving the 
loan.

The levying of a 5% withholding Business Tax on all 
fees payable to overseas service providers (services 
rendered by head office or external vendors such as 
SWIFT, IT system services providers) was introduced 
in 2009. This also leads to increased operational costs 
which, ultimately, also need to be passed on to clients.
Business Tax is a special tax type in China. Lack of 
worldwide comparison may lead to argument over 
whether BT on money-market take and place is 
reasonable. However, China is now trying to convert BT 
to VAT (though not yet in banking) which is a worldwide 
standard tax type, the lack of rationale for levying VAT 
on money-market deals becomes obvious.

b) Representative Office Taxation:
Foreign banks have operated representative offices in 
China for more than 30 years, initially the first step in 
establishing a presence in the domestic market. Over 
the years, many of these institutions have expanded 
their networks via branches and in later years also by 
converting branches into locally incorporated banks.  

Unlike branches and incorporated banks, representative 
offices are not allowed to conduct any kind of banking 
business, such as signing of agreements or contracts 
on behalf of head office, making payments on behalf of 
on-shore branches, holding business or product roles 
and seeking new clients or business on behalf of head 
office or other branches. The representative office can 
not engage in any kind of profit-making activities. Its 
role is limited to non-business activities such as liaison 
work, consultancy activities and market research.

The requirement to comply with these regulations has 
been further emphasised in the recently conducted 

"Notice to carry out the Self-examination" that was sent 
out by the CBRC to all foreign banks' representative 
offices in March 2012.

Given the distinct business restrictions set out in the 
guidelines and regulations governing representative 
offices, any payment of tax based on deemed income 
would technically set the representative office in a 
position where it admits it is in breach of the regulations.
Furthermore, if a representative office is deemed to 
have created or attracted business on behalf of a local 
branch, such business would generate income tax 
liability at the branch, and hence create a situation of 
double taxation. 

Recommendation
•  Waive the 5% Business Tax on onshore and offshore 

lending.
•  Waive the 10% Withholding Tax on offshore funding.
•  Waive the 5% Withholding BT levied on service 

payments to overseas service providers.
•  Abo l i sh  the  cos t -based income taxa t ion  o f 

representative offices as it evidently creates a 
conflicting situation and cost burden not matched by 
any income generation or allow representative offices 
greater freedom in terms of acquisition of business 
and customers on behalf of head office or other 
branches.

2.7 Standardise Tariffs and Pricing in the Banking 
      Industry (NDRC, Pricing Bureau, CBRC)

Concern
The standardisation of tariffs and pricing in the banking 
industry discourage competition between foreign and 
local banks.

Assessment
This year, CBRC issued new regulatory guidance to 
standardise tariffs and pricing in the banking industry: 
“Correcting Non-standardised Operations of the 
Banking Financial Institutions (Yinjianfa [2012] No.3)”, 
which European banks fully support. The result of 
this regulation eliminates unjustifiable tariffs currently 
charged by local banks and standardises the banking 
industry, however a side effect is that it discourages 
competition between foreign banks and local banks 
as well as promotes over-correction on tariffs that can 
harm the whole Chinese banking industry.
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Foreign banks generally have a much smaller branch 
network than their Chinese competitors (especially the 
large state-owned commercial banks). To differentiate, 
foreign banks offer better customer service and more 
competitive tariffs and pricing for their customers. In 
2011, local banks accounted for an estimated 98% of 
the total market share of the China banking industry. To 
compete in this industry, many foreign banks reduced 
their own margin to offer more competitive fees to better 
serve their customers. For example, foreign banks 
are already charging a smaller internet transfer fee to 
attract customers as compared to local banks. With 
this regulation, it removes one of the remaining non-
regulated areas foreign banks can leverage. As banks 
become standardised through such regulation and limit 
the opportunity to innovate, the biggest local banks will 
continue to dominate the industry.

Compared to banking industries in other developed 
countries, tariffs and pricing are not regulated and 
banks are allowed to compete by offering their best 
priced product to serve their customers. For example, 
for outbound electronic wire transfer fees in a checking 
account, this one-time fee can vary from US$15 
charged by smaller regional banks to US$25 charged 
by large national banks. In this comparison, the smaller 
regional bank is differentiated through offering a lower 
fee strategy in order to compete with large national 
banks that have branches throughout the country. 
Allowing such competition will improve customer service 
in China and allow banks to follow the pricing practice 
of international banks.

Furthermore, this regulation guidance may promote 
industry wide over correction on tariffs, which can 
cause a revenue diversification problem and skew the 
financial valuation for banks operating in China. In an 
international bank, fee income generally accounts for 
25% – 30% of total revenue. However, for the biggest 
local banks, fee income constitutes around 20% of 
total revenue and with this the regulation fee income 
percentage will further decrease. In the long run, bank’s 
reliance on interest income will likely increase the risk 
of market fluctuation.

In terms of financial valuation, investment firms measure 
fee income at a higher multiple than new interest 
income. Based on current regulatory guidance, when 
fee income is reduced and the majority of the revenue 

is generated through interest income, the valuation 
of banks operating in China will not be measured 
consistently against banks operating in other countries. 
This could become a major issue for the whole Chinese 
banking industry.

In the short run, through this regulation guideline, 
tariffs and fees for banks operating in China will be 
standardised and reduce the number of unjustifiable 
tariffs. However, in the long run it discourages 
innovation and reduces competition for foreign banks 
and the biggest local Chinese banks will continue to 
dominate the industry.

Considering this regulation reduces competition for 
foreign banks to compete in China, it is recommended 
in the execution and interpretation of regulation Yinjianfa 
[2012] No.3, offer a varied understanding on tariffs and 
pricing between local banks and foreign banks. Offering 
the freedom to set tariffs and pricing will allow foreign 
banks to offer better customer service and compete in 
the China banking industry.

Further, all tariffs and pricing offered by foreign banks 
will be properly communicated in a responsible and 
transparent manner and render customer full right of 
knowledge and choice. Such recommendations will 
promote competition in the China banking industry, 
improve customer service and offer more competitively 
priced tariffs to customers.

Recommendation
•  Offer a varied understanding on tariffs and pricing 

between local banks and foreign banks.
•  Enforce the responsible and transparent communication 

of all tariffs and pricing offered by foreign banks.
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Abbreviations
BT  Business Tax
CBRC  China Banking Regulatory Commission
CFETS  China Foreign Exchange Trade System
CGB  Chinese Government Bond
CIRC  China Insurance Regulatory Commission
CSRC  China Securities Regulatory Commission
JV  Joint Ventures
MOF  Ministry of Finance
MOFCOM Ministry of Commerce
NAFMII  National Association of Financial   
  Market Institutional Investors
NDRC  National Development and Reform   
  Commission
OTC  Over-The-Counter

PBOC  People’s Bank of China
PD  Primary Dealer
PRC  People’s Republic of China
QFII  Qualified Foreign Institutional Investors
RMB  Renminbi (currency)
RQFII  RMB Qualified Foreign Institutional   
  Investors
SAFE  State Administration of Foreign   
  Exchange
SAT  State Administration of Taxation
SCLAO  State Council Legislative Affairs Office
SJV  Securities Joint-Venture
VAT  Value-Added Tax
WHT  Withholding Tax



$

Consumer Finance & Non-Banking Financial Institutions Sub-Working Group

Section Five: Financial Services

299

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

$

Key Recommendations
1. Consumer Finance Companies (CFC)

1.1 Expand the CFC Pilot Scheme
• Transform the CFC pilot into standard national operations as quickly as possible, thus allowing 

all existing and newly-qualified players to operate consumer finance in China without regional 
limitations.

1.2 Adjust the Existing Portfolio of Consumer Finance Products with More Flexible and Mature 
Products

• Allow CFCs to issue consumption-purpose loans as a first-time credit product to consumers without 
the need for durable-goods loans first.

• Adjust the maximum loan amount of five times’ monthly income to a monthly maximal loan 
repayment amount.

• Allow CFCs to offer an extended product portfolio including private label cards, cards with revolving 
credit and credit cards.

2. Auto Finance Companies (AFC)
2.1 Improve the Competitive Landscape for AFCs
• Enforce legislation that would reduce the refinancing cost for AFCs and would enable them to have 

greater access to the interbank market.
• Define and openly communicate clear national rules for quotas: use the business plan as a reference 

for the authorisation of outstanding credit levels for newcomers, and consider sales seasonality in 
the monthly credit-outstanding quotas for existing players.

2.2 Enable AFCs to Operate Leasing Services beyond its Area of Operations
• Revise the scope of the 2008 regulation on AFCs that restrict them to operating leasing services in 

their area of operations.

2.3 Allow AFCs to Sell Insurance Products
• Allow AFCs to sell auto insurance without having to establish local sales agencies.

2.4 Align Loan Conditions on Down Payment and Duration for Used Cars
• Align the conditions for used car credit to the new car ones.

3. Auto Leasing Companies (ALC)
3.1 Formulate a National Regulation/Policy for ALCs
• Provide more clarity regarding the regulations for ALCs in China.
• Allow ALCs to finance their development through means other than bank loans, such as trust funds 

and issuance of bonds.

Consumer Finance & Non-Banking Financial Institutions 
Sub-Working Group 

: The red flags denote key recommendations perceived to be clearly market access related
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3.2 Improve Communication between ALCs and Local Governments
• Grant higher quotas on the number of cars to sound and well-established ALCs.
• Issue short-term temporary road passes to cars returned to a different location.

4. Supportive Critical Services
4.1 Issue Implementation Rules on Third Party Payment Services Providers Licenses
• Promptly issue relevant implementation rules or regulations allowing foreign or foreign-owned 

companies to apply for the Third Party Payment Services Providers licence and to operate under the 
same conditions and requirements as Chinese companies.

4.2. Clarify the Definition on Single Purpose Commercial Prepaid Card’s Qualified 3rd Party for 
Business Processing

• Clarify the definition of a “qualified third-party”, or confirm that the assessment of the qualification 
third parties is to be assessed by the issuer of the Single Purpose Commercial Prepaid Card 
according to its own needs and security requirements.

4.3. Guarantee Companies
• Allow Guarantee Companies to connect to the People’s Bank of China’s Credit Bureau database. 

5. License Expansion
5.1 License Access: Foreign Parent Asset Conditions
• Stop excluding specialist Consumer Finance groups from investing by defining parent’s company 

qualification based on: 
-  either investment grade rating from one of the main international rating agencies (including 

Chinese);
-    or satisfactory equity ratio ;
-     or its asset size calculated on all parent’s group assets (instead of only banking or financial assets) 

5.2 Allow Existing Non-Banking Financial Institutions (NBFI) to Enter Banking Operations
• Provide a path for banking licence application and credit card licence application by allowing 

performing NBFI or CFC to apply for retail-oriented banking licence including credit card activities.

Introduction to the Working Group
The Consumer Finance & Non-Banking Financial 
Institutions (NBFI) Working Group was established in 
2008. It includes leading European consumer finance 
specialists who operate in China consumer finance 
companies (CFC), auto finance companies (AFC), small 
loan companies and other entities engaged in consumer 
finance services in cooperation with third parties (e.g. 
guarantee companies). The establishment of the 
Working Group is a strong reflection of the importance 
of the emerging consumer finance industry in China as 
well as its relevance for major policy objectives of the 

State Council and the attention that European players 
attach to this agenda.

Recent Developments
The consumer finance market in China has continued 
its noteworthy development and growth during the last 
year. The rise is not only due to traditional products 
such as mortgages and car loans, but also to new 
credit products offering unsecured small loans for 
daily consumption purposes. Increasing number of 
non-banking based consumer finance specialists are 
approaching regulatory officials with the intention to 

: The red flags denote key recommendations perceived to be clearly market access related
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enter the industry and build their presence in China’s 
emerging consumer finance sector. A high level of 
interest in the sector is also reported from numerous 
provinces and regions who express their interest to 
be more actively involved in the development of the 
consumer finance industry.

These market trends create positive momentum for 
future development of consumer finance and more 
importantly, are in line with major policy objectives of 
the State Council for the coming years as expressed in 
the country’s major strategic document – the 12th Five-
Year Plan. A strategic goal of the government is to shift 
the economy from a primarily export- and investment-
oriented model into a more consumption-driven model, 
reaching a more balanced proportion between key 
economy-growth drivers. Consumer finance growth is 
expected to reach a Compound Annual Growth Rate 
of 20% to 30% for the period 2010 to 2014 in North 
Asia (China, Japan, South Korea) with China being the 
major driver and contributor of this trend. As a result, 
emerging markets are expected to take a quarter to a 
third of the global consumer finance market in the next 
five years, with China becoming the global leader in this 
segment.

A major regulatory breakthrough in bui ld ing a 
sustainable consumer finance industry in China 
was achieved in July 2009. This is when the China 
Banking Regulatory Commission (CBRC) issued the 
Administrative Measures for Pilot Consumer Finance 
Companies (Measures) which established the key 
framework for the future development of consumer 
finance services on the basis of consumer finance 
companies. According to the Measures, CFCs will 
operate under the supervision of the NBFI Regulatory 
Department of the CBRC and its core business activity 
will include consumption loans for the purchase of 
durable goods, consumption needs as well as other 
consumer finance services. Four cities were selected to 
participate in the pilot, namely Beijing, Tianjin, Shanghai 
and Chengdu. Four CFCs, with diversified backgrounds 
and expertise, have been approved by the CBRC 
in these cities, including those invested by leading 
local commercial banks as well as those invested by 
international consumer finance specialists.

While the Measures have provided a solid framework 
for consumer finance operations to start up in the 
Chinese market, continuous development of consumer 

finance raises new challenges in the key areas of 
business expansion, product, operations, funding, as 
well as other areas. These challenges may require 
further adjustments to existing policies, reflecting the 
long-term development needs of the industry.

Auto finance companies are yet another important 
representative of the non-banking-based consumer 
finance industry. They have been operating in the 
market for eight years, in many cases serving their 
cl ients with national coverage and contributing 
significantly to overall development of car financing 
serv ices in China.  AFCs,  whi le seeing stable 
development, are also facing challenges in their future 
growth, including funding, competitive market landscape 
and introduction of new products, such as insurance.

Meanwhile, consumer finance plays a crucial role as an 
overall driver of domestic individual consumption and 
retail sales. In some markets, nearly half of all retail sales 
of consumer items are purchased through some form 
of consumer finance, leading to a substantial increase 
in sales volumes that is beneficial not only to retailers, 
but also to manufacturers and the national economy. 
The steadily-growing consumer finance industry in 
China can lead to similar achievements and represent a 
significant contribution to the overall national economic 
growth. Assuming there are supportive policies in place, 
it is estimated that consumer finance could represent 
up to 25% in overall retail sales volumes in the next five 
years.

The Working Group would like to contribute to the 
development of this industry in China, providing 
recommendations based on the observations and 
assessments of its members, while objectively sharing 
the experience and opinions of European financial 
services on this emerging and important segment of 
China’s economy.

Key Recommendations
1. Consumer Finance Companies
1.1. Expand the CFC Pilot Scheme

Concern
The current restrictions on participants in the CFC 
pilot scheme and the limited geographical coverage 
drastically limit the development of consumer finance in 
the Chinese market.
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Assessment
Each CFC is can only operate within the boundaries of 
its registered region. This is understandable for a pilot; 
however the long-term sustainability and profitability of 
the consumer finance business can only be achieved 
through a wider geographical scale of the operations.

Considering the high initial investment necessary to 
build the business infrastructure and nature of CFCs 
serving large amount of customers with small loans, it is 
critical that CFCs are allowed to expand their business 
beyond one city to build a proper business scale 
demonstrating its development potential and market 
penetration.

Meanwhile, considering both the relatively simple 
structure of CFC front-office operations and centralised 
management of CFC key business functions (such as 
risk control), a regional expansion model should be 
designed and managed as a simple approach with an 
efficient approval processes for regional expansion 
while keeping prudent supervision focused on centrally 
managed risk and other key functions. Last but not 
least, faster expansion will have a bigger impact on 
the market and make retailers more interested and 
proactive in supporting consumer finance, especially 
large, nationally-operating retailers and manufacturers. 
Such development would help to spread consumer 
finance services among the wider population and thus 
help fulfil the major policy objectives of promoting 
domestic consumption.

Recommendation
•  Transform the CFC pilot into standard national 

operations as quickly as possible, thus allowing 
all existing and newly-qualified players to operate 
consumer f inance in China without regional 
limitations.

1.2 Adjust the Existing Portfolio of Consumer 
Finance Products with More Flexible and 
Mature Products

Concern
There are several concerns in relation to a CFCs’ 
product portfolio: 1. A CFC has to serve each new 
customer with a consumer durable goods loan prior to 
offering general consumption purpose loans; 2. The 
maximum loan amount of five times’ the monthly income 
is another limiting factor for providing longer-term 

consumption loans of higher value (such as household 
reconstruction); 3. The existing loan scale including 
durables consumption loans and general consumption 
loans does not necessarily cover the development 
needs of the modern CFC, which, typically, can further 
provide products such as Private Label Cards (PLC), 
revolving credit cards or even credit cards.

Assessment
1. Non-durable Loans as a First Credit Product to 
    Consumers
There are a considerable number of customers who 
have non-durable needs such as home decoration, 
weddings, travel and daily consumption activities. 
However, currently, CBRC requires that a customer’s 
first consumption loan must be made towards a durable 
good. As long as there is proper risk management in 
place, there should be no principal obstacle in allowing 
general consumption loans to be the first product 
offered to new customers.

2. Maximum Loan Amount of Five Times’ Monthly 
    Income
The current maximum loan amount limits the provision 
of certain types of consumption loans such as home 
decoration loans or the purchase of more expensive 
transportation vehicles. It also does not support loans 
with longer-term maturity and higher loan amounts. 
This limit should be adjusted to monthly maximal loan 
repayment related to the disposable monthly income. 
In this way, there will still be an efficient preventative 
measures to avoid consumers from becoming indebted 
excessively, while at the same time this approach 
will provide CFCs with greater space to respond to 
consumers’ credit needs.

3. Extended Product Portfolio
The sustainable development of consumer finance 
requires that in addition to basic “sales finance” 
products, CFCs can offer more sophisticated products 
such as cards with revolving credit and credit cards. 
This will ensure CFCs will not be reduced to simplified 
sales finance platforms but will indeed be encouraged 
to become sophisticated financial entities establishing 
more complex relations with consumers over time. 
Obviously, each CFC should have a corresponding 
support system as well as risk control tools to support 
such products. The CFC business scope could be 
adjusted to allow qualified CFCs to offer credit cards. 
This practice can be observed in many international 
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markets as a proven model leading to the building 
of healthy, sustainable and profitable credit card 
businesses.

Private Label Cards (PLCs) are a means of payment 
carrying the name of a retailer, but are issued and 
managed by a third-party processor — such as a 
CFC. PLCs offer revolving credit that can only be used 
exclusively at designated stores or retail chains that are 
different to bank cards that can be swiped anywhere.

PLCs are extremely important for retailers in generating 
loyalty and increasing retention, as customers are using 
revolving credit to purchase goods within store chains. 
While the card is active, the customer can pay for all or 
part of the purchases, or opt to spread out repayments 
by using the credit that comes with the card. The 
cost of using the credit is taken from an interest rate 
based on the amounts spent. This revolving credit 
gives the consumer flexibility. It is up to the customer 
to decide when to use the credit. At the same time, 
PLCs can be viewed as an educational tool through 
the implementation of credit limits, which contributes to 
limiting the risk for the CFC. In summary, PLCs present 
important advantages to consumers, issuers and 
retailers.

Recommendation
•  Allow CFCs to issue consumption-purpose loans as 

a first-time credit product to consumers without the 
need for durable-goods loans first.

•  Adjust the maximum loan amount of five times’ 
monthly income to a monthly maximal  loan 
repayment amount.

•  Allow CFCs to offer an extended product portfolio 
including PLCs, cards with revolving credit and credit 
cards.

2. Auto Finance Companies (AFC)
2.1 Improve the Competitive Landscape for AFCs

Concerns
1. AFCs are only able to access funding from domestic 

banks who distort the funding price given to AFCs;
2. While getting more flexible, arbitrary credit lending 

quotas set by the PBOC to curb inflation have been 
applied to AFCs for the second consecutive year, 
under a formula that is not clearly stated. 

Assessment
1. Although AFCs are in theory entitled to access the 

interbank rate market with PBOC approval subject to 
meeting certain conditions, AFCs in practice can only 
refinance through domestic banks.

   Funding is a key issue for AFCs as higher pricing 
for consumers is driven by the refinancing rate that 
AFCs receive from the banks. Indeed, banks, which 
see AFCs as competitors, oblige them to refinance 
at higher rates than the reference rate of the PBOC, 
instead of the SIBOR1.

   The issuance of bonds has been authorised within 
limits set by the regulator: an AFC need to meet 
above-average industry criteria without information 
on the criteria demands. The current system favours 
the biggest industry players. Yet, asset-backed 
securities issues were stopped during the financial 
crisis and no agreements have so far been obtained 
by parties requesting issuance of such instruments 
(even though they had fulfilled criteria requirements).

   Assistance from shareholders is also limited for 
foreign shareholders. Foreign shareholders cannot 
directly lend to their AFCs restricting this source of 
financing. This has obliged some of the AFCs to 
set up a related party in China, as related parties 
established in China can lend to the AFC within 
the same group, creating unnecessary costs. 
Furthermore, foreign debt quotas are restricted for 
the AFCs due to their limited level of investment.

   AFCs are constrained to adopt a high pricing policy 
in order to remain profitable, which affects their 
competitive position against banks. AFCs are 
pressing for funding conditions similar to local 
banks. Better access to a more diversified source of 
funding would enable them to improve their pricing 
and related services ultimately to the benefit of their 
customers.

2. Since 2011, outstanding credit quotas have been 
established for AFCs as part of the measures 
implemented to reduce inflation. However, the 
ways the measures were monitored did not take 
into account seasonality but a compounded annual 
incremental growth factor. Rules are also not 

1   Singapore Inter Bank Offered Rate
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implemented in the same way across cities. For 
instance, quotas were provided on a monthly basis 
in Beijing but quarterly in Shanghai, providing more 
flexibility to the AFCs headquartered in Shanghai. 

   In 2012, the approach is even more hazardous 
since AFCs know they are subject to a comparable 
mechanism but have not yet been informed of the 
Funding Calculation Formula for this year.

    A more systematic approach implemented nationally 
would create a more predictable environment.

Recommendation
•   Enforce legislation that would reduce the refinancing 

cost for AFCs and would enable them to have 
greater access to the interbank market.

•   Define and openly communicate clear national rules 
for quotas: take the business plan as a reference 
for the authorisation of credit-outstanding levels 
for newcomers, and consider sales seasonality in 
the monthly credit-outstanding quotas for existing 
players.

2.2 Enable AFCs to Operate Leasing Services 
beyond its Area of Operations

Concern
As AFCs are non-branch entities, they are not eligible to 
offer leasing services outside the headquartered city of 
the AFC due to the Ministry of Commerce’s (MOFCOM) 
regulation on leasing companies2.

Assessment
The admin is t rat ive measures of  auto f inance 
companies3 have enabled AFCs to offer leasing 
services. However, no AFC has been able to take 
advantage of this diversification of business scope since 
MOFCOM requires that leasing entities operate only in 
areas where they have branches.

Recommendation
•   Revise the scope of the 2008 regulation on AFCs that 

restrict them to operating leasing services in their area 
of operations.

2   Administration of Foreign Investment in the Leasing Industry Procedures, 
Ministry of Commerce, 25th February 2005, http://www.mofcom.gov.cn/aarticle/b/
c/200502/20050200354809.html

3   Administrative Measures for Auto Finance Companies, China Banking Regulatory 
Commission, 24th January 2008

2.3  Allow AFCs to Sell Insurance Products

Concern
AFCs can only sell insurance products in a location 
where they are registered and receive commissions 
through local branches. AFCs cannot sell damage 
insurance either for retail clients or on the inventories. 
The establishment of such sales branches represents 
huge costs that cannot be covered with the commission 
generated from insurance sales.

Assessment
AFCs are technically allowed to conduct agency 
business relating to auto purchase financing, such as 
auto insurance. However, AFCs need to open a local 
sales branch to meet the requirement of the China 
Insurance Regulatory Commission (CIRC) in order to 
collect the commissions linked to the sale of contracts. 
This requirement is not possible and not in line with 
the business model of AFCs and places unnecessary 
burdens on AFCs.

Recommendation
•  Allow AFCs to sell auto insurance without having to 

set up local sales agencies.

2.4 Align Loan Conditions on Down Payment and 
Duration for Used Cars

Concern
Loan duration and down payment are restricted on used 
cars, limiting the development of the used-car lending 
market.

Assessment
The initial or down payment on used cars should be 
at least 50% and the duration of the credit no longer 
than three years. This restricts the development of a 
sound used car market. In addition, those vehicles 
are generally acquired by clients that have a higher 
propensity to buy vehicles on credit. 

Recommendation
•   Align the conditions for used car credit to that of new 

cars.
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3. Auto Leasing Companies (ALC)
3.1 Formulate a National Regulation/Policy for ALCs

Concerns
1. There is no national regulation concerning auto 

leasing activity since the 2007 revocation of the 
Tentative Administrative Measures for Auto Leasing.

2. There are no concrete support policies for the 
development of ALCs.

Assessment
1. Currently, there is no clear definition on the business 

nature of auto leasing companies. Before 2007, 
ALCs were regulated as road transport operators and 
had to apply for a special Road Transport Licence.

   Since 2007, ALCs are no longer considered as road 
transport operators and thus do not need a Road 
Transport Licence to operate. The Beijing and 
Kunming municipal governments have confirmed 
this view. Instead of applying for a Road Transport 
Licence, ALCs in these two cities only need to 
register with their local transportation authority. 
However, other local governments still insist that a 
Road Transport Licence is a pre-condition for an ALC 
to carry out its auto leasing business.

   The lack of a unified national regulation makes 
it difficult for ALCs to expand their businesses 
nationwide. Local regulations contain different 
requirements, which is a practical obstacle for ALCs 
that open branches in multiple cities.

2. To stay close to customers, ALCs must open 
branches and parking premises in high-traffic 
locations (airports, train stations) and residential 
compounds. The land price (or rent) of such areas, 
especially in big cities, is relatively high, which will 
eventually be passed on to customers.

   Financing is also a practical problem for the 
development of ALCs. Bank loans in particular are 
often unavailable when the government tightens 
monetary policy.

Recommendation
•  Provide more clarity regarding the regulations for 

ALCs in China.

•  Allow ALCs to finance their development through 
means other than bank loans, such as trust funds 
and issuance of bonds.

3.2 Improve Communication between ALCs and 
Local Governments

Concerns
1. Beijing, Shanghai and Guangzhou municipal governments 

impose annual quotas on the number of new cars.

2. Some cities set restrictions on the driving time and/or 
area for vehicles registered in other places.

Assessment
1. Beijing, Shanghai and Guangzhou are among the key 

regional markets for ALCs to develop their business. 
The auto quota policies of these two cities will hinder 
the development of ALCs in these cities, especially 
new ALCs. New ALCs as well as other ALCs that 
plan to expand their business will be unable to 
purchase new cars according to their contemplated 
plan and timetable, but have to follow the annual 
quota granting schedule and the quota that are 
formed by local governments. 

    As such, it is difficult for ALCs to forecast the number 
of new cars they may purchase during the following 
year. It is also hard for ALCs to arrange a moderate 
capital expenditure plan, as their capital expenditures 
on purchasing new cars will have to follow the quota 
granting timetable. 

2. Driving time and/or area restrictions may incur 
problems when an ALC allows customers to rent and 
return cars to different locations. 

    For example, Beijing applies a driving restriction rule 
whereby vehicles are not allowed to be used within 
the Fifth Ring Road one day per week, Monday 
through Friday, according to the last digit of the plate 
of each vehicle. As such, customers who rent cars 
outside Beijing and plan to return the car in Beijing 
must arrange his/her agenda carefully in order to 
ensure they are not restricted and fined. In some 
extreme cases, if an ALC happens to not have 
available car with a plate satisfying the customer’s 
schedule, such customer might turn to choose 
another ALC.
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Recommendation
•  Grant higher quotas on the number of cars to sound 

and well-established ALCs.
•  Issue short-term, temporary road passes to cars 

returned to a different location.

4. Supportive Critical Services
4.1 Issue Implementation Rules on Third Party 

Payment Services Providers Licenses

Concern
There are no implementation rules or regulations 
allowing foreign companies to operate and apply for 
licences covering payment services under the same 
conditions as local players. This includes Point of Sale 
(POS) payment terminal services, common usage 
prepaid card issuance and internet payment services.

Assessment
POS procurement, common card and internet payment 
activities are being handled under a licence for which 
Chinese companies have been requested to meet 
the criteria of the newly-issued regulation4 before 
September 2011. The regulation provides that such 
application is not open to foreign invested, foreign-
controlled or wholly foreign-owned enterprises, which 
will be dealt with separately.

No such regulation has been published for foreign 
or foreign-owned entities and no foreign invested 
company’s application accepted for any Third-Party 
Payment Service Provider licence. 

Recommendation
•  Promptly issue relevant implementation rules or 

regulations allowing foreign or foreign-owned 
companies to apply for the Third Party Payment 
Services Providers licence and to operate under 
the same conditions and requirements as Chinese 
companies.

4.2 Clarify the Definition of Single Purpose 
Commercial Prepaid Cards Qualified Third 
Party for Business Processing

Concern
Foreign-invested payment business processing 
companies are not permitted to offer third party support 
to retail stores’ dedicated prepaid card activity.

4   Administrative Rules for the Payment Services by Non-financial Institutions, 
PBOC, promulgated 14th June 2010, effective September 1st 2010

Assessment
Regulators have only accepted to review business 
processing systems from domestic invested third-party 
payment service providers. 

Hence, it is not possible for a competent foreign-
invested payment business processing company to 
establish as a qualified third-party to support retail 
stores’ dedicated prepaid card activity in the sense of 
the Chapter IV – Article 34 of the Draft Regulation on 
Single Purpose Commercial Prepaid Card5.

Regulators have only accepted to review business 
processing systems from domestic invested third-party 
payment service providers. Also to date only domestic 
invested companies can apply for such third-party 
payment service providers’ licence.

This results in a lack of a level-playing field between 
Chinese and foreign-invested actors.

Recommendation
•  Clarify the definition of a “qualified third party”, or 

confirm that the assessment of the qualification of 
third parties is to be assessed by the issuer of the 
single purpose commercial prepaid card according to 
its own needs and security requirements.

4.3. Guarantee Companies

Concern
Guarantee companies play an important role in the 
development of store credit to modest consumers 
in China, however, they cannot access PBOC’s 
Credit Bureau’s information directly nor is the credit 
information they accumulate integrated in the Chinese 
national Credit Bureau system.

Assessment
As of today, the Credit Bureau in China consolidate 
information coming from banks, mainly related to credit 
cards and mortgage loans, auto loans by banks. It is 
detrimental to the development of a complete credit 
bureau database to exclude guarantee companies’ 
credit default expertise from such a database, and 
excluding guarantee companies from Credit Bureau 
data consultation introduces unnecessary credit risk 
into the Chinese financial system.

5   Draft Administrative Measures of Single-purpose Prepaid Cards, MOFCOM, 23rd 

November 2011, http://tfs.mofcom.gov.cn/aarticle/as/201111/20111107843135.
html
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Recommendation
•  Allow guarantee companies to connect to the 

People’s Bank of China’s Credit Bureau’s database. 

5. Licence Expansion
5.1  Licence Access: Foreign Parent Asset Conditions

Concerns
Conditions of minimum-asset size applicable to 
international parents of foreign-invested CFC exclude 
from China many Consumer Finance specialists and, 
in particular, specialised European actors owned by 
retailers or other non banking groups.

This is detrimental to the development of consumer 
finance in China at a time when many retail banking 
groups are reducing their investment in consumer 
finance and cannot sufficiently support the development 
of a Chinese consumer finance industry as well as a 
consumption-driven growth model.

Assessment
Defining access to consumer finance investments 
based on the parent company’s banking or financial 
assets means the development of this market is 
reserved to those players with a universal banking or a 
retail banking development strategy.

This ignores the fact that the development of the 
consumer finance industry has been driven often by 
specialist consumer finance companies, not by major 
retail banking networks.

The selection by parent asset size is also not the best 
measurement of the strength of the foreign parent, 
as it encourages over-stretched banking groups over 
specialised actors, often with a stronger risk culture and 
product expertise. A more legitimate measurement of 
financial strength based on equity ratio measurement, 
or an international investment grade rating, would be a 
more objective measurement of the parent’s financial 
strength. 

Furthermore, should the parent group’s size be deemed 
relevant it should be measured by reference to its 
overall asset size, including non-financial assets, 
as responsible consumer finance activities are also 
strategic components of a retail group’s strategy.

Recommendation
•  Stop excluding specialist consumer finance groups 

from investing by defining parent’s company 
qualification based on: 
-  either investment grade rating from one of the main 

international rating agencies (including Chinese);
-   or satisfactory equity ratio ;
-  or its asset size calculated on all of the parent’s 

group assets (instead of only banking or financial 
assets).

5.2 Allow Existing NBFI to Enter Banking Operations

Concerns
The current banking incorporation process does not 
permit consumer specialist institutions to conduct 
banking activities.

Assessment
Current consumer finance-oriented banking operations 
can be accessed only by a succession of steps. This 
includes applying for a foreign-invested banking licence, 
operating initially as a wholesale bank granting loans 
in foreign currency to international companies, before a 
licence to operate RMB retail operations with Chinese 
individuals can be applied for. Also, only after this step 
they can apply for a licence to issue credit cards. The 
process could take up to 20 years.

For a foreign group dedicated to consumer finance, 
such a process forces them to apply for unnecessary 
licences despite the fact that they may have not have 
interest  nor capacity to be involved in wholesale 
banking activities in the market.

Recommendation
•  Provide a path for banking license application and 

credit card license application by allowing performing 
NBFI or CFC to apply for retail oriented banking 
license including credit card activities.
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Abbreviations
AFC Auto Finance Company
AIC Administration of Industry and Commerce
ALC Auto Leasing Companies
CBRC China Banking Regulatory Commission
CIRC China Insurance Regulatory Commission
CFC Consumer Finance Company
DCA Debt Collection Agency
MOFCOM Ministry of Commerce
NBFI Non-Banking Financial Institution
NPL Non Performing Loans
OEM Original Equipment Manufacturer
PBOC People’s Bank of China
PLC Private Label Card
POS Point of Sale
PRC People’s Republic of China
SIBOR Singapore Inter Banking Offered Value
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Key Recommendations
1.   Increase Flexibility on Ownership for Foreign Investment in Insurance Services

•  Discontinue the formal obligation for foreign life insurers to establish their own market presence in 
the form of an equity JV.

•  Liberate the level of shareholding within JVs in cases where foreign insurance investors voluntarily 
decide to enter the market with a JV partnership and permit sovereign changes in the shareholding 
structure during business development of such JVs beyond 50% foreign participation; likewise, 
liberalise the option of taking more than one domestic investor into the JV sharing the Chinese 
investment participation.

•  Liberate the level of permitted equity investment by foreign insurers in existing domestic insurance 
companies.

•  Increase the options for foreign insurers to maintain more than one equity engagement in an 
insurance company in China, including concurrent operation of a wholly foreign-owned institution 
and participation in another licenced insurer.

2.  Facilitate Geographical Network Expansion
•  Simplify the time-consuming licence application process for foreign-invested insurers and ensure 

an equal treatment to all market players with the following two actions:
- Streamline the approval process for foreign insurers so that multiple provincial expansions may 

be approved in parallel.
- Decentralise the setup verification for foreign insurer’s new branches, allowing the CIRC’s local 

counterparts to process each approval request. 

3.  Improve Market Access
3.1 Abolish the Monopoly of China Export & Credit Insurance Corporation (Sinosure) for 

Export Trade Credit Insurance
•  Abolish the monopoly of Sinosure for short-term export credit insurance and grant licences to local 

insurers who have been offering domestic trade credit insurance for at least two years in China.

3.2 Remove Market Access Restrictions for Foreign Insurance Brokers
•  Remove the licence restrictions for foreign brokers, so that they can operate on the same basis as 

local brokers and make a full contribution of their capabilities to clients in all areas of the insurance 
market.

3.3 Remove Market Access Restrictions for Foreign Loss Adjusting Companies
• Clarify access by foreign-invested Companies to the loss adjusting sector and confirm that the 

establishment of wholly foreign-owned loss adjusting companies can be approved in China.  
•  Revise/reduce the current level of total assets required for the establishment of a representative 

office of a foreign loss adjusting company.

Insurance Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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4.  Treat Health Insurance as a Distinct Category of Insurance 
•  Treat health insurance as a distinct category of insurance. In this way, regulations can be developed 

to address the specific needs of the health insurance sector. A company should be able to hold 
both life insurance and health insurance licences as they will be of separate categories.

•  Allow foreign specialist health insurers’ ownership beyond the current 50% foreign ownership 
restriction.

•  Reduce the minimum capital requirement for health insurance.

5.  Reduce Regulation Constraints on Bank Insurance Business
• Reduce the regulatory constraints on the number of insurers to cooperate with banks on selling 

insurance products.
• Return the decision to the banks to decide on the number and which insurers to cooperate with on 

bank insurance business.

6. Exempt/Waive Foreign Insurers’ Representative Offices from Readjusted 
Taxation Method
• Improve coordination and channels of communication between regulators.
• Create industry-specific regulation, particularly regarding representative offices.
• Issue an official announcement waiving/exempting representative offices of foreign financial 

services from the readjusted taxation method.

Introduction to the Working Group
The Insurance Working Group represents leading 
European insurers, brokers and other insurance 
service providers engaged in life, non-life, reinsurance 
and specialty insurance. Its members have different 
operational structures, but all of them consider China 
as a long-term priority market. They are fully committed 
to contributing to the sustainable growth of the Chinese 
insurance market. They are aware of the crucial role 
commercial insurance plays in China’s sustainable 
economic growth and social stability. To this end, they 
are willing and prepared to provide added value to the 
industry by introducing best practices and technical 
know-how.

Recent Developments
In May 2011, the Working Group met with the China 
Insurance Regulatory Commission’s (CIRC) Assistant 
to the Chairman, Mr. Chen Wenhui (current Vice 
Chairman) and later with CIRC Development and 
Reform Department. The Working Group appreciates 
CIRC’s willingness to an open and constructive dialogue 

that will not only benefit European insurers, brokers 
and other service providers, but also China’s insurance 
industry and, most importantly, the Chinese people. The 
Working Group welcomes the efforts in reforming and 
opening up the market

In December 2011 and April 2012, the Working Group 
met with the International Taxation Administration 
Division (Large Business Administration Division) 
of Beijing Municipal Office State Administration of 
Taxation. The European Chamber’s Insurance Working 
Group delegation highlighted the legal framework 
of insurance representative offices and the strict 
supervision of CIRC. During the meeting, both sides 
discussed the issue of financial services’ representative 
offices’ taxation. The Working Group also met the 
Shanghai Municipal Government Financial Services 
Office in 2011.

: The red flags denote key recommendations perceived to be clearly market access related
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Market Developments
In 2011, industry premium income was CNY 1.43 trillion, 
a 10.4% increase over 20101. The original premiums in 
life insurance increased by 6.8% to CNY 969.9 billion 
and premiums in property and casualty insurance 
increased by 18.54%2. Foreign insurance enterprises 
account for 4.04% in the life insurance market and 
1.09% in the property insurance market, compared with 
5.63% and 1.06% in 20103. Despite the decline of their 
market share, premium income is growing consistently 
and foreign companies still benefit from the overall 
growth of the insurance market in China.

Another highlight of 2011 is the development of the 
insurance intermediaries market. During the period of 
the 11th Five-Year Plan, this market became increasingly 
open and since 2005, insurance intermediaries are the 
fastest-growing sub-industry. The average increase on 
the rate of revenue was at 41.17% per year. In 2011, the 
premiums collected through insurance intermediaries 
accounted for 74%.4

Regulatory Developments
In a major positive development, it was announced 
that China would open up mandatory third-party 
liability insurance for motor vehicles to foreign-invested 
insurance companies as of 1st May, 2012.5 This means 
that all insurance companies, including foreign insurers, 
will be allowed to sell mandatory minimum coverage for 
motor vehicles. The Working Group looks forward to the 
details of the implementation of this change.

In another positive development, the approval process 
for the geographical network expansion of foreign 
insurance companies has seen some progress, 
although it remains an issue (as detailed below in Key 
Recommendation No. 2).

1   China Insurance Market Grows in 2011, Faces Challenges in 2012, International 
Insurance News, 11th January 2011, viewed on 9th April 2012, http://www.
globalsurance.com/blog/chinese-insurance-market-grows-in-2011-faces-
challenges-in-2012-468220.html

2  The National original insurance premium income in 2011 , CIRC, 7th February 
2012, http://www.sinoins.com/101182/101223/67019.html

3  The National insurance business data table in 2011, CIRC, 7th February 2012, 
http://www.iic.org.cn/D_newsDT/newsDT_read.php?id=79961

4   The research of Insurance Intermediate Market development & supervise during 
the 12th Five-year Plan, CIRC, 17th May 2011, http://www.circ.gov.cn/Portals/0/
attachments/2011/20110512

5  Decision No. 618 on Revising Compulsory Traffic Accident Liability Insurance 
Regulations, State Council, 30th March 2012, http://www.gov.cn/zwgk/2012-
04/30/content_2125893.htm

The CIRC’s Outline Plan for the Development of the 
Insurance Industry under the 12th Five-Year Plan was 
released in August 20116. During the 12th Five-Year Plan 
period, it is stated that the market will be more open 
and foreign companies will be encouraged to contribute 
in the development of rural China. 

On the 1st July, 2011, the PRC Social Insurance Law 
was released. The Working Group believes that it will 
improve the pension system for rural residents and the 
pension system for non-working urban residents. It will 
also provide more chances for endowment insurance 
for commercial insurance companies.  

In March 2011, the new Guidelines for Regulation of 
the Bancassurance Business of Commercial Banks 
was released7. This new regulation explains in part 
the decrease in the growth rate for life insurance. The 
premium income collected through Bancassurance 
is large, however, the new rule expressly prohibits 
insurance companies to sell in bank branches, prohibits 
the mixed sale of insurance products and limits to no 
more than three co-operative insurance companies for 
each bank outlet. 

On 8th March, 2012, CIRC issued the Circular on 
Strengthening the Administration of Commercial Auto 
Insurance Clauses and Rates8. This Circular stipulates 
that insurance companies should negotiate and confirm 
the actual value of insured automobiles based on fair 
market value. Insurance companies should agree on 
the insured amount after consulting with policy holders. 
Moreover, the Circular emphasises that insurance 
companies cannot refuse to fulfil their insurance 
liabilities through waiving their right of subrogation. 

In order to promote the regulation and healthy 
development  of  on l ine insurance serv ices by 
insurance agents and brokerage companies, CIRC 
promulgated the Supervisory Measures for Online 
Insurance Services of Insurance Agents and Brokerage 

6   Outline Plan for the Development of the Insurance Industry under the 12th 
Five-Year Plan, CIRC, 3rd August 2011, http://www.circ.gov.cn/web/site0/tab68/
i175320.htm

7   Print and Distribute the Guidelines for Regulation of the Bancassurance Business 
of Commercial Banks, CIRC, 13th March 2012, http://www.circ.gov.cn/tabid/106/
InfoID/158279/frtid/3871/Default.aspx

8  Circular on Strengthening the Administration of Commercial Auto Insurance 
Clauses and Rates, CIRC, 8th March 2012, http://www.circ.gov.cn/tabid/106/
InfoID/194826/frtid/3871/Default.aspx 
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Companies (Trial)9. The Measures clarify that insurance 
agents and brokerage companies engaged in online 
insurance services should adopt the after-the-fact 
reporting method. Moreover, the Measures establish 
the entry threshold for insurance agents and brokerage 
companies engaged in online services. The Measures 
also establish basic business rules such as centralised 
online business operations, reasonable insurance 
procedures, strict implementation of obligations under 
insurance contract specifications, and service quality 
guarantees. In addition, the Measures call for full 
information disclosure. 

On 8th Apri l ,  2012, CIRC released the Plan for 
Constructing China's Second Solvency Regulation 
System10. These new mechanisms will strengthen 
insure rs '  cap i ta l  adequacy  superv is ion ,  r i sk 
management and information disclosure to ensure they 
retain good financial condition and can pay claims on 
time. The document has made it clear that China will 
use three to five years to build up new supervisory 
mechanisms on insurers' compensatory capability.

In March 2012, CIRC held a meeting on consumer 
protection for the insurance industry. This is the first 
time this has been discussed in China and brings 
China closer to building a consumer rights policy in the 
insurance sector.

Key Recommendations 
1.  Increase Flexibility on Ownership for 

Foreign Investment in Insurance Services

Concern
The obligation for foreign life insurers to establish their 
own operations in China in the legal form of a joint 
venture (JV) with a maximum foreign shareholding 
of 50% imposes artificial limits for sovereign market 
participation and has caused operational problems in 
managing such ventures. Confining foreign insurers to 
one single engagement in the same branch of business 
prevents the spread of service and creates an unfair 
playing field for foreign companies.

9  Circular on Strengthening the Administration of Commercial Auto Insurance 
Clauses and Rates, CIRC, 27th September 2012, http://www.circ.gov.cn/
tabid/106/InfoID/178478/frtid/3871/Default.aspx

10 Circular on the Plan for Constructing China's second solvency regulation system, 
CIRC, 8th April 2012, http://www.circ.gov.cn/tabid/106/InfoID/197933/frtid/3871/
Default.aspx

Assessment
According to the Foreign Investment Catalogue11 
some foreign financial investments are categorised 
as “restricted”. For foreign life insurance companies 
this policy is reflected in the obligation to establish 
their own business, as opposed to investment into 
existing domestic companies, in the legal form of an 
equity JV in which their shareholding is capped at 
50%. Since China’s admission to WTO this restriction 
has not always proved advantageous either for wider 
spread of international risk management standards or 
for consistent operational strategies in cases where 
JV partners failed to agree on longer term business 
objectives or capital funding. However, the concept of 
strategic partnerships between foreign and domestic 
investors may very well prove effective if the JV partners 
provide complementary competencies in developing 
sustainable business models, share common long-term 
objectives and are capable of consistently providing 
capital for funding organic growth.

There may be changing individual circumstances for 
either shareholder during business development of 
their JV. If this cannot be reflected in adjustments of the 
shareholding structure it may cause inconsistencies and 
instabilities in managing the company.

While the market regulator has already admitted 
changes in shareholding of foreign-funded JVs towards 
a higher equity participation of domestic partners, 
including splitting up domestic investment among 
several Chinese shareholders, the same should in 
principle be applicable to foreign shareholders who wish 
and agree with their partners to increase their initial 
shareholding to an equity majority. Likewise, foreign 
life insurance investors should be permitted from 
the inception of their JV to include several domestic 
partners, while retaining equity majority.

Several domestic insurers have established multi-
line engagements in personal insurance based on 
financial holding structures. Similarly, Chinese banks 
are permitted to establish insurance operations besides 
their original banking and securities businesses. These 
positive developments reflect growing market maturity 
and improve consumer choice. For foreign insurers, 
however, such comprehensive market engagement is 
not yet possible as they can only operate one insurance 
company in one branch of business. This imposes 

11 Catalogue for Guidance for Foreign Investment, State Council, 24th December 
2011, http://www.ndrc.gov.cn/zcfb/zcfbl/2011ling/W020111229379511927834.pdf 



Insurance Working Group

Section Five: Financial Services

313

European Business in China Position Paper
欧盟企业在中国建议书 2012/2013

administrative limitations for foreign insurers that are 
not justified in the light of widening opportunities for 
domestic market players.

Recommendation
• Discontinue the formal obligation for foreign life 

insurers to establish their own market presence in the 
form of an equity JV.

• Liberate the level of shareholding within JVs in cases 
where foreign insurance investors voluntarily decide 
to enter the market with a JV partnership and permit 
sovereign changes in the shareholding structure 
during business development of such JVs beyond 
50% foreign participation; likewise, liberalise the 
option of taking more than one domestic investor into 
the JV sharing the Chinese investment participation.

• Liberate the level of permitted equity investment 
by foreign insurers in existing domestic insurance 
companies.

• Increase the options for foreign insurers to maintain 
more than one equity engagement in an insurance 
company in China, including concurrent operation of 
a wholly foreign-owned institution and participation in 
another licenced insurer.

2.  Faci l i tate Geographical  Network 
Expansion

Concern
Recently, sub-branch opening approvals for foreign 
insurers have been delegated to CIRC’s provincial 
level. These new measures reflect continuing efforts to 
open up the insurance industry market, but approval 
processes for foreign-invested insurers into new 
provinces remain complicated when compared to that 
faced by domestic insurers.  

Assessment
No formal regulation restricts the number of new branch 
opening by insurers, and foreign invested insurers can 
also apply for several new branch approvals at the 
same time. However in practice, additional provincial 
branches for foreign insurers are only approved 
consecutively, with relatively long processing times 
between two approvals. In contrast, domestic insurers 
can expand as rapidly as they like.

Furthermore, domestic insurers’ branch setup verification 
is handled by the CIRC’s local counterparts, meanwhile, 
the setup verification for foreign insurers’ new branches 
are still centralised by the CIRC’s head office. 

Despite the low market share, most foreign insurers 
still have confidence in the Chinese market. Foreign 
insurers are active in provincial expansion plans and in 
developing new products to meet consumers’ insurance 
demands in different provinces. This will contribute to 
the healthy development of the insurance industry in 
China.  

Recommendation
• Simplify the time-consuming licence application 

process for foreign-invested insurers and ensure 
an equal treatment to all market players with the 
following two actions:
-  Streamline the approval process for foreign insurers 

so that multiple provincial expansions may be 
approved in parallel.

-  Decentralise the setup verification for foreign 
insurers’ new branches, allowing the CIRC’s local 
counterparts to process each approval request. 

3. Improve Market Access
3.1 Abolish the Monopoly of China Export & Credit 

Insurance Corporation (Sinosure) for Export 
Trade Credit Insurance

Concern
Chinese companies have only one choice of export 
trade credit insurer to consider in order to protect their 
company against the risk of bad debts arising from 
insolvency or default of buyers outside China.

Assessment
Under current market access conditions, no local 
insurer is permitted to offer export trade credit insurance 
to its customers. If insurance coverage is required, then 
this can only be issued by Sinosure.

China still has a major reliance on exports to sustain its 
growth and it follows that protection against the risk of 
non-payment is vital to ensure that Chinese companies 
are not adversely affected by non-payments caused by 
such events as the global financial crisis and currently 
the Eurozone crisis. 

Trade credit insurance is a crucial stabiliser for the 
economy, it protects against volatility. During the Global 
Financial Crisis, a large number of Chinese exporters 
faced financial losses stemming from defaulted payment 
of credit accounts. In order to reduce these risks, trade 
credit insurance protects local companies against these 
defaults. Generally speaking, accounts receivables 
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account for around 40% of a company’s balance sheet. 
Traditionally, Chinese companies relied on letters of 
credit; however recently open account sales for export 
business has now become widespread. Export trade 
credit insurance provides protection against the risk of 
non-payment at a favourable rate compared to the cost 
of letters of credit. The additional benefit of export trade 
insurance is that capacity in the banking sector is freed 
up that would otherwise be used for letter of credit. In 
2012, the Chinese government announced that export 
sales could be denominated in Chinese Yuan (CNY). 
This will stimulate more open account export sales in 
CNY.

By abolishing the monopoly of Sinosure and allowing 
other local insurers to underwrite this business, 
there will be greater opportunity for Chinese export 
companies to receive more services throughout China 
and have easier access to export insurance because 
local insurers have a wider geographical spread and 
servicing network than Sinosure. Secondly, the financial 
burden on the Chinese Government as a result of 
claims is dissipated throughout the private sector.

Recommendation
•  Abolish the monopoly of Sinosure for short-term 

export credit insurance and grant licences to local 
insurers who have been offering domestic trade credit 
insurance for at least two years in China.

3.2 Remove Market Access Restrictions for Foreign 
Insurance Brokers

Concern
Domestic and foreign insurance brokers should enjoy 
the same level of market access, as agreed between 
China and the WTO. However, the licences granted 
to foreign insurance brokers in China restrict them in 
working with medium- and large-sized companies only.

Assessment
The CIRC License for foreign brokers restricts them to 
doing business with companies with investment capital 
of more than CNY 150 million (EUR 18.1 million) and 
more than CNY 400,000 (approximately EUR 48,000) 
premium spend (with exceptions for reinsurance, 
international shipping, aviation and transportation 
insurances). Thus small and medium-enterprises (SME) 
would fall outside the scope of the business licence; 
from a marketing point of view, it is difficult for foreign 

brokers to target just the larger companies in this 
segment.

As a result, foreign brokers are prevented from 
using their global experience of developing the SME 
business to contribute to the further development of 
the Chinese insurance market. It should be noted that 
foreign brokers will not normally be able to access 
this widespread market alone, using their existing 
distribution strategy. This is because SME business is 
both local in nature and very dependent on relationships 
also foreign brokers only have a limited network of 
local offices, restricting access to clients and the ability 
to provide the necessary local servicing. They would 
therefore need, as elsewhere in the world, to work in 
cooperation with smaller, local brokers and make use of 
technology to access clients in this sector.

Recommendation
• Remove the licence restrictions for foreign brokers, 

so that they can operate on the same basis as 
local brokers and make a full contribution of their 
capabilities to clients in all areas of the insurance 
market.

3.3 Remove Market Access Restrictions for Foreign 
Loss Adjusting Companies

Concern 1
Although there are no restrictions on foreign ownership 
in this sector, in practice, it seems that foreign 
ownership in a loss adjusting institution is limited.

Assessment
The main regulations relating to loss adjusting include 
the Insurance Law of the People’s Republic of China 
(promulgated in 1995 and most recently revised in 
2009) and the Provisions on the Administration of 
Insurance Adjusting Institutions, which were issued by 
CIRC on 25th September, 2009, and took effect from 1st 
October, 2009. 

Although in practice there are no specific restrictions 
on foreign investment in loss-adjusting institutions, 
there was also no approval issued by CIRC for foreign-
invested insurance adjusting institutions in the past few 
years. According to an initial inquiry with CIRC, foreign 
ownership in a loss-adjusting institution is currently 
capped at 25% and a wholly foreign-owned, loss-
adjusting institution is not permitted. 
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Recent difficulties in the claims area have been a key 
concern for the Chinese insurance regulator as Mr. 
Xiang Junbo, Chairman of the CIRC, observed. 
Speaking at a conference in Beijing in February 2012, 
he said that difficulties with claims settlements and low-
quality service have affected the reputation and image 
of insurance companies12. As a result, he called for a 
comprehensive action plan to resolve the issues, and 
automobile insurers in China have been given three 
years to improve their claims management practices. 
This determined approach from the CIRC urging 
insurers to manage claims more effectively is designed 
to protect and improve the legitimate rights and interests 
of insurance consumers. 

More recently, CIRC has supported insurance services 
companies with their plans to form ancillary insurance 
groups after it described the current state of the sector 
as "small, fragmented, chaotic and inferior” (Asian 
Insurance Review, 4/5/2012).  The objective is to 
expand servicing capability and shows that the CIRC 
is determined to increase the level of discipline and 
professionalism in the insurance intermediary sector. 

Given rising standards in the claims area of the Chinese 
insurance market, the demand for claims management 
services provided by loss adjusting companies could 
expand rapidly. Insurers are also likely to have greater 
expectations with regard to service providers, and will 
demand that the loss adjusting market improves and 
develops in order to meet these growing requirements. 

Foreign loss adjusting companies should be able to 
provide claims management services to the Chinese 
market. By allowing them access to the Chinese market 
they can share best practice procedures and customer 
service procedures that would in turn enhance 
compliance with regard to accepted professional 
standards. Limiting foreign ownership in a loss adjusting 
institution would, however, hinder such developments.

Recommendation
• Clari fy regarding access by foreign-invested 

companies to the loss adjusting sector and confirm 
that the establishment of wholly foreign-owned loss 
adjusting companies can be approved in China.           

12 CIRC Prepare New Investment Reforms for China Insurers, International 
Insurance News, 9th February 2012, viewed 5th May 2012, http://www.
globalsurance.com/blog/circ-prepare-new-investment-reforms-for-china-
insurers-477920.html

Concern 2
A foreign loss adjusting company may establish a 
representative office (RO) in China providing it satisfies 
certain requirements, an example being that the 
company’s total assets of the preceding year should be in 
excess of USD 2 billion (approximately EUR 1.4 billion , 
CNY 13 billion).

Assessment
The current regulation for the establishment of a RO 
of foreign loss adjusting company is set out in the 
Measures on the Administration of Representative 
Office of Foreign Insurance Institutions (the “Measures”) 
in 2006. As defined in the Measures, foreign insurance 
institutions include insurers, re-insurers, intermediaries, 
associations and other insurance-related organisations. 

With regard to the establishment of a RO, one of 
the requirements refers to “other prudential criteria 
stipulated by CIRC”. In November 2008 the CIRC 
issued an interpretation ruling which stated that 
prudential criteria included a total asset value of USD 2 
billion. 

This particular restriction applies equally to insurers, re-
insurers and intermediaries, and includes loss adjusting 
companies without due regard to the actual risk profile 
of each profession. Requiring a total asset value of 
USD 2 billion as a prerequisite for establishing a RO 
undoubtedly restricts access to the Chinese market 
for many foreign loss adjusting companies, and also 
penalises the Chinese loss adjusting market in general.

Recommendation
• Revise/reduce the current level of total assets required 

for the establishment of a representative office of a 
foreign loss adjusting company.

4. Treat Health Insurance as a Distinct 
Category of Insurance 

Concern
Foreign specialist health insurers have been unable 
to enter the market. They are encountering difficulties 
both due to the bundling of health insurance with life 
insurance and also because of foreign ownership 
restrictions placed on health insurance.
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Assessment
The Working Group supports China’s push to develop 
a specialist health insurance market that will cater to 
customers’ growing demand for quality healthcare 
funding, while ensuring that their interests are protected 
through appropriate regulation. The nature of health 
insurance differs markedly from that of life insurance, 
and therefore requires a tailored set of regulations. 
Health insurance requires special operational expertise 
and risk management, particularly with respect to the 
management of medical risk and medical costs. Its 
mono-line product nature also means its operating scale 
and asset scale are not comparable with life insurance. 
In fact, given the short-term nature of traditional medical 
indemnity products, the risk profile of health insurance 
more closely resembles property insurance than it does 
life insurance. In most jurisdictions in Europe, health 
insurance is actually regulated as a form of general 
insurance (referred to as property insurance in China). 
In China, the similarity of health and property insurance 
is already somewhat reflected in the regulations, in that 
property insurers are permitted to sell short-term health 
insurance products.

In contrast with property insurance, where foreign 
insurers may apply for a wholly -owned foreign 
enterprise licence, foreign ownership of health insurers 
is restricted to 50%. European specialist health insurers 
are keen to share their expertise with China but are 
delayed in entering the market by foreign ownership 
restrictions and finding a partner similarly committed 
to the sector, while property and casualty insurers who 
have no particular expertise in health insurance are 
already offering health products.

Recommendation
• Treat health insurance as a distinct category of 

insurance. In this way, regulations can be developed 
to address the specific needs of the health insurance 
sector. A company should be able to hold both life 
insurance and health insurance licences as they will 
be of separate categories.

• Allow foreign specialist health insurers’ ownership 
beyond the current 50% foreign ownership restriction.

•  Reduce the minimum capital requirement for health 
insurance.

5.  Reduce Regulation Constraints on Bank 
Insurance Business

Concern
In November, 2010, the China Banking Regulatory 
Commission (CBRC) issued a bank insurance policy 
that limited the number of insurance companies and 
barred insurance company employees from conducting 
business in banking outlets13. This policy might 
effectively exclude foreign or small insurers from the 
bank insurance business.

Assessments
In November 2010, CBRC’s policy prohibited insurance 
companies from allowing insurance personnel to sell 
insurance at bank branches. Branches were also 
prevented from selling more than three insurance 
companies' products at each branch. Under such a rule, 
it is fair to assume that one of these companies will be a 
larger domestic insurance company, one will be a bank-
owned insurance company and the third company may 
or may not be a foreign JV company. Smaller domestic 
companies will also seek to be the third supplier of 
insurance product.

Recommendation
• Reduce the regulatory constraints on the number of 

insurers to cooperate with banks on selling insurance 
products.

• Return the decision to the banks to decide on the 
number and which insurers to cooperate with on bank 
insurance business.

6 .  Exempt/Waive Foreign Insurer ’s 
Representative Offices from Readjusted 
Taxation Method

Concern
The State Administration of Taxation has not taken into 
consideration specific industry regulations that should 
have been taken into account in order to differentiate 
representative offices of foreign financial services (e.g. 
representative offices of foreign insurance companies) 
from ordinary trade/commercial representative offices.

13 Circular [2010] No. 90  on further strengthening of sales compliance and risk 
management of bancassurance business of commercial banks, CBRC, 1st 
November 2010, http://www.cbrc.gov.cn/govView_9A0F11A324BA4343BED0111
8DA2C0CA6.html
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Assessment
The Insurance Working Group and its members 
believe that representative offices for foreign insurance 
companies should be differentiated from trade 
representative offices. The following support our 
argument:

1. It is a regulatory requirement for foreign insurers 
to have a presence in China in the legal form of a 
representative office for at least two years before 
their application for the business licence (Article 
8.2, Regulation of Foreign insurance Organizations, 
CIRC).

2. No life insurer can generate revenue (including for 
their mother company) before being granted the 
business licence. This is the main difference with a 
trade representative office which can help increase 
business volume for the mother company.

3. As per China’s regulation on foreign insurance 
organisations, the representative offices of foreign 
insurers should pay an annual supervision fee of CNY 
20,000 to CIRC, which is a not negligible charge for a 
non-revenue generating entity. Most EU headquarters 
consider this fee to be a China presence tax. 
Any extra income tax based on expenses for 
representative offices might be interpreted negatively 
by the international financial services community, 
leading to misunderstanding of China’s foreign trade 
policy and opening reform efforts.  

4. Last but not the least, stable and consistent tax 
policies are crucial for the healthy and sustainable 
development of China’s economy. 

Recommendation
•  Improve coordination and channels of communication 

between regulators.
• Create industry-specific regulation, particularly 

regarding representative offices.
•  Issue an official announcement waiving/exempting 

representative offices of foreign financial services 
from the readjusted taxation method.

Abbreviations
CBRC China Banking Regulatory Commission
CIRC  China Insurance Regulatory Commission
CNY  Chinese Yuan
EU European Union
EUR Euro
JV Joint Venture
PRC People’s Republic of China
RO Representative Office
SME Small and Medium sized Enterprises
USD US Dollar
WTO World Trade Organisation
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Key Recommendations
1. Clarify Details Regarding the Use of Offshore RMB by FIEs to Make Equity 

Investments (SAFE Circular 142 + MOFCOM Circular 889 + PBOC Announcement 
23)
•  Clarify treatment of all FIEs (including FHC, FIE VCE, FIE EIE, FIPE and other normal FIEs) to allow 

their use of the "offshore RMB" contributed by their foreign investors for equity investments in China.

2. Clarify Details Relating to the National Security Review (MOFCOM)
•  Provide more guidance on the review scope by either referencing the Foreign Investment Industrial 

Guidance Catalogue or creating a new category of national security review, a draft of which should 
be made available for public comments jointly by MOFCOM and NDRC with the final list published 
and periodically updated.

•  Publish relevant review decisions to help foreign investors understand the concepts of “national 
economic stability” or “basic social order” that are used in the substantive review criteria.
-  Impose a time limit on the retroactivity of the national security review process. For example, 

any challenge to completed transactions should be time-barred after 2 years of the relevant 
transaction completion dates (reference from the statutory limit from general civil actions as 
stipulated under Article 135 of the PRC Civil Code). 

-   Apply a clear definition of “national security” in line with international practice 
-   Clarify which parties have the capacity to request a review of a transaction

3. Clarify Details Relating to the Use of Variable Interest Entity (VIE) Structures and 
Allow Easier Access to the Shanghai and Shenzhen Stock Exchanges for FIEs 
(CSRC, MOFCOM)
3.1. VIE Structures
•   Expedite the outflow of Chinese money to invest overseas
•  Grant “national” treatment in China to businesses controlled (beneficially) by Chinese investors 

(even where investment is made with offshore assets), and exempt them from restrictions under the 
Foreign Investment Guidance Catalogue.

3.2. FIE Listings on Shanghai and Shenzhen Stock Exchanges (CSRC)
•  Improve coordination between the Chinese regulatory bodies with responsibility for FIE listings to 

make the approval process simpler and faster
•  Clarify whether the “no compete” requirement will be imposed on a global basis for the FIEs 

searching for IPO in China; if yes, clarify if there any exemption possible for the markets outside of 
PRC.

•  Clarify whether the application of such obligation to the shareholder holding more than 5% shares 
of a company searching for IPO is absolute; if not, what will be the considerations of CSRC when 
examining the file (for example, if a financial investor has more than 10% shares in both companies 
engaged in same sector).

•  Clarify the solutions acceptable for CSRC in order to resolve the competition between the company 
searching for IPO and its shareholders.

Private Equity and Strategic Mergers & Acquisitions 
Working Group

: The red flags denote key recommendations perceived to be clearly market access related
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Introduction to the Working Group
The Working Group includes private equity (PE) 
and venture capital (VC) professionals; Mergers & 
Acquisitions (M&A) heads employed in large European 
corporations; Chinese or European fund managers from 
funds of European origin; and European professionals 
working for or with international PE funds. The Working 
Group also engages professionals operating in an 
advisory capacity on PE and M&A related matters.

The Working Group seeks firstly to achieve a level 
playing field for all market participants, both Chinese 
and foreign, and secondly to provide a credible platform 
of exchange and expertise among active players in the 
PE and M&A sector.

Recent Developments
The Working Group is grateful for the open dialogue 
that it has with the various Chinese regulatory bodies 
covering foreign PE and M&A in China. Regular 
communication with the Ministry of Commerce 
(MOFCOM), the State Administration of Foreign 
Exchange (SAFE) and the China Securities Regulatory 
Commission (CSRC), as well as regional authorities 
in Shanghai and other cities have proved beneficial 
for mutual understanding between these bodies and 
European companies operating in these sectors in 
China. The Working Group hopes that its contributions 
through this Position Paper are received as a positive 
contribution towards the development of the market for 
all players.

Market Overview
China PE deal value reached an all-time high of 
EUR12.4bn in 2011, with the average deal value 
increasing to EUR72m, yet deal volume dropped 
10% from 2010. Significantly, activities from domestic 
funds overtook that of US dollar funds for the first time 
– accounting for 55% of deals. For fund raising, the 
equivalent of EUR26bn was closed in china-focused 
funds – an increase of 39% from 2010, with 68% of this 
in RMB. 40% of 2011 China PE investments were in the 

growth/expansion stage with 66% of exits coming via 
IPO. 1

The NDRC “Reply”
In a major development on 25th April 2012, the National 
Development and Reform Commission (NDRC) 
released a “reply”2 to the Shanghai Circular 383. 
Shanghai Circular 38 regulates the Qualified Foreign 
Limited Partner (QFLP) pilot program which had 
previously been regarded by the Working Group as a 
positive development in encouraging foreign investment 
in China. It allowed foreign general partners (GP) to 
convert a certain amount of foreign currency into RMB 
to invest in up to 5% of a fund which was otherwise 
invested by domestic limited partners (LP) and retain a 
status as a domestic fund. The Blackstone Group LP, 
Carlyle Group and DT Capital Partners Co were the 
first funds in the Shanghai QFLP program4. However, 
the reply denies the funds the possibility to maintain 
domestic status and shall therefore be subject to the 
laws and regulations governing foreign investments. 
This includes additional approval processes and 
obstacles to investing in certain sectors relating to the 
Foreign Investment Catalogue5, the National Security 
Review6 and other formalities for foreign investment 
projects, as well as providing additional obstacles with 
regard to exits: imposing approval formalities for change 
of share structure of foreign invested enterprises (FIEs) 
and the initial public offering (IPO) rules regarding FIEs.
Problems stemming from the fragmentation of regulation 
of foreign private equity in China are highlighted in this 
case, with less progressive regulation seemingly taking 
precedence over positive developments. This case also 

1   footnote: Bain & Company, March 2012, ‘China Private Equity Market Overview 
(2011)’

2   NDRC Foreign Funds Department Reply (NDRC No. 1023 [2012])
3  Shanghai Financial Services Office, Shanghai Municipal Commission of 

Commerce and Shanghai Administration of Industry and Commerce, 24th 
December 2010, Circular on the Publication and Circulation of the Implementing 
Measures for Carrying Out the Pilot Scheme for Foreign-Invested Equity 
Investment Enterprises in Shanghai

4  China Daily, 9 May 2012, "Sensitive industries off-limits to foreign PE firms", 
http://www.china.org.cn/business/2012-05/09/content_25340164.htm.

5  MOFCOM and NDRC, 29th December 2011, Foreign Investment Industrial 
Guidance Catalogue

6  MOFCOM, 25th August 2011,Provisions of the Ministry of Commerce on the 
Implementation of Security Review System for Merger and Acquisition of 
Domestic Enterprises by Foreign Investors

4. Clarify Applicability of Conditions for FIEs’ Equity Investment in China 
(MOFCOM)
•  Clarify the applicability of the FIE Investment Conditions for FIEs’ equity investment in China, so as 

to align the practices of MOFCOM's local counterparts.
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has implications for the plan for the development of 
Shanghai as an international financial centre.

The Foreign Investment Catalogue
At the end of 2011, NDRC and MOFCOM released 
the revised foreign investment catalogue, altering the 
classification of certain sectors as either "encouraged", 
"restricted" or "prohibited" for foreign investment. Whilst 
ultimately disappointing in the amount of revisions in the 
document from the previous 2007 version, there was 
an increase in encouraged sectors and a decrease in 
those restricted or prohibited. 

“Venture Capital” was added as an encouraged sector 
and the Working Group awaits the implementation 
details of this. It was also specified that for foreign 
investment projects with total investment amount below 
EUR240 million and falling under the “encouraged” or 
“permitted” categories, the approval power is delegated 
to the related local government departments.

Variable-Interest Entity Structures
It was announced in the media in November 2011 that 
CSRC were looking to stop variable interest entity (VIE) 
structures being used as a means of allowing Chinese 
enterprises to list overseas. The issue remains unclear, 
but the information adds uncertainty to the market, 
particularly if there is any risk of retroactive enforcement 
to unwind deals made using the structure. Please see 
Key Recommendation 3 below for further details on this 
issue.

The National Security Review 
Several details relating to the scope of the National 
Security Review (NSR) still remain unclear. The 
review on foreign inbound M&A was first announced 
in February 2011 but it is not certain as to whether it is 
actually being applied yet to transactions. 

Further confusion arose when in late-2011 a number of 
provinces in China released a list on their websites of 
57 sectors for which it said the review will apply. It was 
noted that the list includes some sectors that are in the 
“encouraged” section of the PRC Foreign Investment 
Catalogue and so would not be expected to be subject 
to the NSR. However, this list was never been released 
by MOFCOM. Please see Key Recommendation 2 
below for further details on this issue.

Other regulatory developments
Other regulatory developments to be noted are:
•  NDRC measures to guide the PE/VC Industry 

released in November 20117.
•  MOFCOM allowed foreign investors to use offshore 

RMB to make direct investments in China in October 
20118(more details below in Key Recommendation 1). 

•  CSRC released details relating to reform of the IPO 
process9.

Key Recommendations
1.  Clarify Details Regarding the Use of Offshore 

RMB by FIEs to Make Equity Investments 
(SAFE Circular 142 + MOFCOM Circular 
889 + PBOC Announcement 23)

Concern
There is a lack of certainty regarding whether foreign-
invested enterprises (FIEs) may use the offshore RMB 
in their capital account for equity investments in China.

Assessment
c. SAFE Circular 142
The State Administration of Foreign Exchange (SAFE) 
issued the Notice on Relevant Operating Issues 
concerning the Improvement of the Administration of 
Payment and Settlement of Foreign Currency Capital 
of Foreign-Invested Enterprises (Hui Zong Fa [2008] 
No. 142) on 29 August 2008 ("SAFE Circular 142"). 
According to SAFE Circular 142, an FIE is not allowed 
to convert foreign currency in its capital account to RMB 
to make an equity investment in China.

It is understood that the purpose of this provision is 
to prevent FIEs from converting foreign currency in 
their capital account into RMB for equity investments 
in China, but it should not prevent FIEs from making 
equity investments per se in China. If an FIE's equity 
investment in China does not involve a conversion 
of the foreign currency in its capital account to RMB, 
SAFE Circular 142 shall not apply. Such understanding 
is in line with the fact that SAFE does not interfere when 
an FIE uses the foreign currency in its capital account 
to pay the purchase price in the foreign currency to a 

7  NDRC, 23rd November2011, Circular on the Promotion of the Standardised 
Development of Equity Investment Enterprises

8   MOFCOM, 12th October 2011, Circular on Issues relating to Cross-Border Direct 
Investments in RMB (Shang Zi Han [2011] No. 889)

9   CSRC, 1st April 2011, Deepening the Reform of Initial Public Offering
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foreign shareholder to acquire the latter's equity interest 
in another FIE.

d. Foreign Direct Investment in Offshore RMB
The Circular on Issues relating to Cross-Border Direct 
Investments in RMB (Shang Zi Han [2011] No. 889), 
issued by MOFCOM on 12 October 2011 ("MOFCOM 
Circular 889"), allows foreign investors to use offshore 
RMB to make direct investments in China (e.g. 
acquisition of domestic companies and setting up 
foreign-invested companies). "Offshore RMB" mainly 
refers to RMB the foreign investor obtained from the 
following sources:
•   settlement of cross-border trade in RMB;
•  profits in RMB or other RMB proceeds derived from 

equity transfers, capital reductions, liquidation or 
advance recovery of investments that are obtained in 
China and remitted outside China; or

•  other legal sources (e.g. RMB raised through the 
issuance of offshore RMB bonds or shares).

MOFCOM Circular 889 offers foreign investors a good 
deal of flexibility to directly invest in China and is seen 
as an important step in internationalising the RMB.

Following the release of MOFCOM Circular 889, 
the People's Bank of China (PBOC) issued the 
Administrative Measures for the Settlement of Foreign 
Direct Investments in RMB (Announcement of the 
PBOC [2011] No. 23) on 13 October 2011 ("PBOC 
Announcement 23"). PBOC Announcement 23 is a 
regulation associated with MOFCOM Circular 889 
that aims to clarify the use and administration of the 
"offshore RMB" that is used by foreign investors for 
direct investment in China. 

Article 15 of PBOC Announcement 23 provides that 
when a foreign-invested holding company (FHC), 
foreign-invested venture capital enterprise (FIE VCE), 
foreign-invested equity investment enterprise (FIE 
EIE) or foreign-invested partnership enterprise (FIPE) 
mainly engaging in equity investment uses RMB to 
invest in China, the invested enterprise shall open a 
special RMB capital account for the RMB contributed as 
registered capital. This provision indicates that an FHC, 
FIE VCE, FIE EIE or FIPE can directly use the "offshore 
RMB" contributed by foreign investors to make equity 
investments in China. 

However, PBOC Announcement 23 is silent on whether 
a normal FIE that is not an FHC, FIE VCE, FIE EIE or 
FIPE is allowed to use the "offshore RMB" contributed 
by its foreign investor(s) for equity investment in China. 
Given the main purpose of SAFE Circular 142, it is 
understood that the use of "offshore RMB" contributed 
to a normal FIE for the latter's equity investment in 
China should be feasible because it does not involve a 
conversion of foreign currency to RMB.

Nevertheless, the absence of a clear reference to 
whether a normal FIE may use its "offshore RMB" for 
equity investment in China under PBOC Announcement 
23 has caused difficulties for normal FIEs in such 
transactions in practice. Local banks, which PBOC 
Announcement 23 authorises to handle and supervise 
settlements related to FIEs' "offshore RMB", normally 
refuse or hesitate to process a normal FIE's instruction 
to use the "offshore RMB" in its capital account for 
equity investment projects.

Case Study
A European equipment manufacturer establishes two FIEs 
in Beijing and Zhuhai (Guangdong province) respectively 
using "offshore RMB" as capital contribution. To cope 
with fast increasing market demand, each of the two FIEs 
acquire a domestic company based in its location with a 
view to enlarging its production capacity. Both FIEs plan to 
use the RMB in their capital account to pay the purchase 
price to the respective Chinese sellers. However, following 
the execution of the equity transfer agreements, when 
the two FIEs give instructions to their respective banks to 
wire the RMB to the Chinese sellers, they receiv different 
feedback:
 
•  The branch of the bank in which the FIE in Beijing 

has opened its capital account reply that they cannot 
proceed with the instruction because SAFE Circular 
142 does not allow an FIE to use its funds in the capital 
account for equity investment in China. Although 
the fund in the current case is RMB and not foreign 
currency, the bank still believes that SAFE Circular 142 
applies. 

•  The bank branch in which the FIE in Zhuhai has opened 
its capital account, reply that they will proceed with the 
instruction based on PBOC Announcement 23. 
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Recommendation
•  Clarify treatment of all FIEs (including FHC, FIE VCE, 

FIE EIE, FIPE and other normal FIEs) to allow their 
use of the "offshore RMB" contributed by their foreign 
investors for equity investments in China.

2. Clarify Details Relating to the National 
Security Review (MOFCOM)

Concern
Certain issues related to the scope and substantive 
review standards of the National Security Review 
remain unclear.

Assessment
The relevant rules and regulations governing China’s 
recently established national security review regime 
include the Notice on Establishing a Security Review 
System for Acquisition of Domestic Enterprises by 
Foreign Investors, which was issued by the General 
Office of the State Council (“State Council”) and 
became effective on March 2, 2011 (the “State Council 
Notice”), and the Provisions on the Implementation of a 
Security Review System on Mergers and Acquisitions 
of Chinese Enterprises by Foreign Investors, which was 
issued by MOFCOM and took effect on September 1, 
2011 (the “MOFCOM Provisions”). 

The State Council Notice lists a number of industries 
in which the foreign acquisitions may raise national 
security concerns. However, there has been up to date no 
definition or interpretation on some of the important terms 
used in the review scope such as “adjacent”, “critical”, 
“sensitive” and “key”. Therefore, the review scope is to a 
large degree left to the discretion of the regulators.

The State Council Notice also outlines the criteria that 
the regulators will consider when conducting national 
security review. However, the listed review criteria are 
very general. Unfortunately, the MOFCOM Provisions 
do not shed any light on how to interpret these factors 
either. It is therefore very difficult for the foreign investors 
to establish whether the proposed transactions may have 
any significant impact on the national security if relying 
only on the abstract concepts of “national economic 
stability” or “basic social order”. The Working Group 
would recommend that the concept of “national security” 
is clearly defined and in line with international practice. In 
addition, the lack of a clear guidance on the interpretation 
of these factors could potentially result in different 
treatments of the same case in different local areas.

Another issue relates to the unqualified retroactivity 
of national security review, which gives a power to the 
regulators to unwind a completed transaction without 
any time limitation. This creates undesirable legal 
uncertainty for the parties to the transaction and other 
stakeholders. In addition, it is noted that as it is current 
written, any third party has the capacity to request that 
a transaction goes through the national security review. 
This potentially leaves scope for abuse and should be 
more clearly defined.

Recommendation
•  Provide more guidance on the review scope by 

either referencing the Foreign Investment Industrial 
Guidance Catalogue or creating a new category 
of national security review, a draft of which should 
be made available for public comments jointly by 
MOFCOM and NDRC with the final list published and 
periodically updated.

•  Publish relevant review decisions to help foreign 
investors understand the concepts of “national 
economic stability” or “basic social order” that are 
used in the substantive review criteria.

•  Impose a time limit on the retroactivity of the national 
security review process. For example, any challenge 
to completed transactions should be time-barred 
after 2 years of the relevant transaction completion 
dates (reference from the statutory limit from general 
civil actions as stipulated under Article 135 of the 
PRC Civil Code).
•  Apply a clear definition of “national security” in line 

with international practice
•  Clarify which parties have the capacity to request 

a review of a transaction

3. Clarify Details Relating to the Use of 
Variable Interest Entity (VIE) Structures 
and Allow Easier Access to the Shanghai 
and Shenzhen Stock Exchanges for FIEs 
(CSRC, MOFCOM)

3.1. VIE Structures

Concern
Uncertainty and risks have arisen relating to the VIE 
structure.

Assessment
The VIE structure is a contractual control arrangement 
between a domestic company and a wholly owned 
subsidiary of an offshore holding company (WFOE) 
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that includes agreements providing for effective control 
over the VIE and agreements providing for the transfer 
of substantially all of the VIE's economic benefits to 
the WFOE. Its usage has been expanded from new 
technology and emerging industries (often in industries 
where foreign majority control is restricted or curtailed, 
e.g., value-added telecom services) to traditional and 
asset-heavy industries over the past half-decade.

Significant negative effects of adopting a VIE structure 
include the risk that the structure will be declared invalid 
by PRC regulators or that the contractual arrangements 
will be unenforceable or otherwise insufficient to retain 
control over the VIE, and that the arrangements for 
transferring the VIE’s profit to the WFOE will result in 
double taxation.

a. Increasing Regulatory Scrutiny 
•   More regulatory constraints
   Since 2006, several governmental authorities have 

issued regulations discouraging the VIE structure in 
certain sectors. The Circular on Strengthening the 
Administration of Foreign Investment in and Operation 
of Value-added Telecommunications Businesses (the 
"MIIT Circular") issued by the Ministry of Industry and 
Information Technology in July 2006 requires that 
certain key operation-required assets be held by the 
company holding the value-added telecommunications 
service provider license or its shareholders, and not 
be leased or licensed from a third party. In effect, this 
meant that in a VIE structure the VIE needed to hold 
these key assets and could not lease or license them 
from the WFOE, which reduces the control of WFOE 
towards VIE. 

   In  September  2009,  the Not ice on Fur ther 
Strengthening of  the Administrat ion of  Pre-
examination and Approval of Online Games and 
the Examination and Approval of Imported Online 
Games (the “GAPP Notice”) issued by the General 
Administration of Press and Publication, National 
Copyright Administration and National Office for 
Combating Pornography and Illegal Publications 
expressly prohibits foreign investors from gaining 
control over or participating in domestic online 
gaming operators through indirect means, such 
as establishing other joint venture companies or 

contractual or technical arrangements. Though 
according to the press, no online gaming company 
utilising the VIE structure, including some that have 
completed overseas listings following the GAPP 
Notice, has been penalised or ordered to unwind 
their VIE structures, possibilities exist that the 
Ministry of Culture or MOFCOM may issue rules to 
enforce the GAPP Notice to prohibit the use of VIEs 
by online gaming companies.

Though these two regulations mainly apply to specific 
sectors, the national security review regime has 
enhanced the supervision over the VIE structure 
to include a broader array of sensitive sectors. In 
August 2011, MOFCOM issued the Provisions on the 
Implementation of the Security Review System for 
Mergers and Acquisitions of Domestic Enterprises by 
Foreign Investors, in which MOFCOM emphasises that 
structures that give foreign investors indirect control 
over Chinese businesses may not be used to avoid the 
national security review. Failure to pass the national 
security review will close the door of such intended 
merger & acquisition. It is widely understood that the 
VIE structure is one of such structures that give foreign 
investors indirect control. 

•  More administrative control
    It is worth noting that even in sectors that do not have 

any specific regulation prohibiting the use of VIE 
arrangements, there is still a risk that a VIE structure 
will be disbanded by administrative authorities 
exercising their discretionary power. Buddha 
Steel, Inc.’s withdrawn IPO in the United States in 
March 2011, together with its announcement that 
the company “was advised by local governmental 
authorities in Hebei Province that its VIE structure 
contractual control arrangements contravene 
current Chinese management policies related to 
foreign-invested enterprises and, as a result, are 
against public policy”10 showed the intention of PRC 
administrative authorities that use of VIE structure in 
certain asset-heavy and core traditional industries is 
not encouraged.

   Similar situations have occurred in the online payment 
industry: a number of reports have suggested that 
the People’s Bank of China (PBOC) is not permitting 
the use of VIE structures by entities applying for 

10  United States Securities and Exchange Commission, 28th March 2011, 8-K 
Filing, http://www.sec.gov/Archives/edgar/data/1367777/000114420411017680/
v216334_8k.htm
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third-party payment service licenses. Although no 
PBOC regulations refer to VIE structures, reports 
have indicated that license applicants have been 
required to indicate whether they have any indirect 
foreign controlling interest and that PBOC would not 
grant licenses if there was such foreign controlling 
interest. This was allegedly the basis relied on by 
Alibaba’s Jack Ma who stated he had no choice but 
to unwind the Alipay VIE.11

In addition, it was announced in the media in November 
2011 that CSRC were looking to stop VIE structures being 
used as a means of allowing Chinese enterprises to list 
overseas. The issue remains unclear, but the information 
adds uncertainty to the market, particularly if there is any 
risk of retroactive enforcement to unwind deals made 
using the structure. The effect of such uncertainty in the 
market is seen in the fact that only two enterprises were 
reported to have been listed overseas through the VIE 
structure in the period of November 2011 to June 2012.

b. Structural Risks
A WFOE could lose control of a VIE through various 
scenarios. Some examples include: (i) the legal 
representative of the VIE is uncooperative and hijacks 
control of the VIE; (ii) the interests of the people 
controlling the VIE and those of the offshore holding 
company are weakly aligned; (iii) the contractual 
arrangements for the VIE structure are unenforceable 
as a matter of PRC law; or (iv) a spouse of a party to a 
VIE agreement, who is not a party to that agreement, 
claims ownership of the VIE.

c. Double Taxation
Profit transfers are subject to business tax or VAT, 
thereby resulting in double taxation of that revenue 
(once when the VIE receives it and again when it is 
transferred to the WFOE). They also may face transfer 
pricing challenges from PRC tax authorities.

The Working Group does not believe VIE structures 
invoke national security issues, as some authorities 
have suggested. The real issue is how to give 
Chinese investors (institutional and retail) exposure to 
China’s most successful high-tech companies listed 
overseas and to China’s future generation of high-tech 
companies.

11 Xinhua, 22nd June 2011, ‘Xinhua Insight: Alipay case shows VIE structure may 
not be safe anymore’, http://news.xinhuanet.com/english2010/china/2011-06/22/
c_13944523.htm

Whether PRC authorities are prepared to condone the 
use of VIE structures, especially in industries where 
foreign investment is permitted, depends on:
•  how soon China will be able to create its own 

financial infrastructure (e.g., a Chinese Silicon 
Valley) to support the seeds and VC financing of 
China’s own privately owned technology start-ups 
– the sooner such infrastructure (which appears to 
have the support of the CSRC) is put in place, the 
less of a priority it will be for the Chinese government 
to allow foreign investors to adopt the VIE structure;

•  how soon Chinese investors will be permitted to 
channel their funds offshore to invest in the Sinas and 
Alibabas listed overseas – the sooner such offshore 
investments occur on a systemic scale, the more likely 
the Chinese government will continue to condone or 
at least grandfather the VIE structure; and

•  how soon China will change its philosophy on 
Chinese investors investing through offshore 
vehicles (back) into China – conceptually, it is a 
politically sellable policy to treat WFOEs controlled 
by Chinese investors with offshore assets (e.g. 
SOEs or POEs) as Chinese businesses exempt from 
the requirements of the foreign investment guidance 
catalogue; if this principle were established, then 
Jack Ma would not need to create a VIE structure 
for Alipay and would still be able to use an offshore 
holding vehicle that controls the onshore online 
payment business to raise offshore equity financing.

Recommendation
•  Expedite the outflow of Chinese money to invest 

overseas
•  Grant “national” treatment in China to businesses 

controlled (beneficially) by Chinese investors (even 
where investment is made with offshore assets), and 
exempt them from restrictions under the Foreign 
Investment Guidance Catalogue.

3.2. FIE listings on Shanghai and Shenzhen stock 
       exchanges (CSRC)

Concern
The listings of FIEs, joint ventures, foreign-LP RMB-
funded companies, and foreign minority- or majority-
owned companies attract greater administrative 
scrutiny, making the process of getting listed in China 
time consuming and challenging in practice.
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Assessment
One of the key conditions for an IPO in China is that 
the controlling shareholder, the actual controller of 
the company searching for IPO and the companies 
under the control of the former two shall not compete 
with the company searching for listing, which is called 
"no compete obligation" (according to Article 19 of 
Measures for the Administration of Initial Public Offering 
and Listing of Stocks, promulgated by the CSRC on 
May 17, 2006).

It has never been clarified whether this principle shall 
apply globally or only within the territory of PRC, but in 
practice it was previously only applied to the activities 
within China. In certain cases, it was even applied only 
within certain regions of China for certain industries in 
which the CSRC considers the separation of the market 
within PRC being possible. However, according to 
recent experiences and also the information passed by 
certain securities companies, the CSRC is now applying 
this principle on a global basis, which means if a 
controlling shareholder of a company searching for IPO 
in China has outside of China any activity same as that 
of the company searching for IPO, the CSRC will still 
consider that the condition of “no compete obligation” 
has not been satisfied.

As most of the FIEs in China are only part of the global 
activities of the international groups, the IPO for them is 
practically impossible if such a principle is applicable on 
a global basis.

In addition, according to Article 38  of the Disclosure 
Rules for Listed Company No. 12 (Circular Zheng Jian 
Fa (2001)No.37), the CSRC requires that the lawyer 
of a company searching for IPO explain whether there 
is any competition between a company searching for 
IPO and any of its shareholder holding more than 5% 
shares thereof (together with its affiliates) and whether 
any measures have been taken in order to avoid such 
competition. Such extended application may again 
reduce the possibility of the IPO of the FIEs.

Approvals f rom SAFE and MOFCOM are also 
necessary for an FIE to go public. SAFE normally takes 
a minimum of three to four weeks to grant approval, 
while provincial MOFCOM approval will take at least 
another two to three weeks. Together, the approval 
process will last more than five weeks, which is slow by 
international standards.

To date, only about 21 FIEs have successfully listed on 
either the Shanghai or Shenzhen stock exchanges (with 
none of these coming from EU countries)12: 

10

5

3

3

Hong Kong
British Virgin Isles
Japan
Others

Shareholders of FIEs listed on
Chinese Stock Market

Recommendation
•   Improve coordination between the Chinese regulatory 

bodies with responsibility for FIE listings to make the 
approval process simpler and faster

•   Clarify whether the “no compete” requirement will be 
imposed on a global basis for the FIEs searching for 
IPO in China; if yes, clarify if there any exemption 
possible for the markets outside of PRC.

•  Clarify whether the application of such obligation to 
the shareholder holding more than 5% shares of a 
company searching for IPO is absolute; if not, what 
will be the considerations of CSRC when examining 
the file (for example, if a financial investor has more 
than 10% shares in both companies engaged in 
same sector).

•  Clarify the solutions acceptable for CSRC in order 
to resolve the competition between the company 
searching for IPO and its shareholders.

4. Clarify Applicability of Conditions for FIEs’ 
Equity Investment in China (MOFCOM)

Concern
There is a lack of certainty regarding whether the 
conditions for FIEs’ investment stipulated in the Interim 
Provisions on Investments Made by Foreign-Invested 
Enterprises in China (the "FIE Investment Provisions")13 
are still applicable.

12 Based on publically available IPO prospectuses from the Shanghai and 
Shenzhen stock exchanges.

13 Interim Provisions on Investments Made by Foreign-Invested Enterprises in 
China, jointly issued by SAIC and MOFCOM on 25 July 2000.
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Assessment
According to Article 5 of the FIE Investment Provisions, 
an FIE is entitled to make investments in China (by 
way of setting up a new company or acquisition of the 
equity of an existing company) only if all of the following 
conditions are fulfilled: (i) its registered capital has been 
fully paid in; (ii) it has become profitable; and (iii) it has 
carried out its operations lawfully without any record 
of violations of law. Moreover, Article 6 provides that 
its accumulated investments in China may not exceed 
50% of its net assets (collectively the "FIE Investment 
Conditions").

Following the implementation of the new PRC Company 
Law in 2006, the State Administration for Industry and 
Commerce (SAIC) issued the Circular on Implementing 
Opinions on Several Issues on the Application of Law 
in the Administration of Approval and Registration for 
Foreign-Invested Companies on 26 May 2006 (the 
“SAIC Circular 102”) and ceased applying the FIE 
Investment Conditions under Articles 5 and 6 of the FIE 
Investment Provisions.

However, at that time, MOFCOM did not issue any 
similar circular addressing whether the FIE Investment 
Conditions under the FIE Investment Provisions are 
still applicable. The lack of a clear MOFCOM position 
on whether the FIE Investment Conditions apply has 
resulted in different impacts on FIE investments in 
China, depending on the nature of the invested sector:

•   According to the FIE Investment Provisions, if an FIE 
wants to invest in a company in a sector classified as 
encouraged or permitted for foreign investment, the 
FIE can go directly to its local Bureau Administration 
of Industry & Commerce (BAIC) to register such 
company without any prior approval from MOFCOM 
or its local counterpart. Based on SAIC Circular 102, 
the local BAIC will not apply the FIE Investment 
Condi t ions when reviewing the regist rat ion 
application filed by the FIE.

•  In contrast, according to the FIE Investment 
Provisions, if an FIE wants to invest in a company 
in a sector classified as restricted for foreign 
investment, the FIE shall first obtain approval from 
MOFCOM's local counterpart before going to the 
local BAIC for company registration. In this context, 
it is unclear whether MOFCOM's local counterpart 
will apply the FIE Investment Conditions because 
MOFCOM has not clarified this issue.

MOFCOM has indicated its intention to resolve this 
issue in its Guidance Manual on the Administration 
of Foreign Investment Entry, issued on 18 December 
2008, which acknowledges that relevant provisions of 
the FIE Investment Provisions have not been amended 
despite the new PRC Company Law’s removal of 
the 50% net asset investment cap. It also states that 
relevant consultations are ongoing. However, to date, 
MOFCOM has not yet issued any circular to clarify the 
applicability of Articles 5 and 6 of the FIE Investment 
Provisions for FIEs.

This situation has created uncertainty for certain 
member companies, which may be reluctant to further 
invest in China because they need clarity before 
deciding on such investments.

Case Study
An FIE in pharmaceutical sector has suffered continuous 
loss since its incorporation. To improve its profitability, 
the FIE intends to set up two subsidiaries in Beijing and 
Shanghai respectively. The contemplated business scope 
of the two subsidiaries is to produce Vitamin E. According 
to the Foreign Investment Catalogue, Vitamin E production 
is classified as restricted for foreign investment; thus, 
according to the FIE Investment Provisions, the FIE shall 
first obtain respective approval from MOFCOM's local 
counterparts in Beijing and Shanghai before registering 
the two subsidiaries at the local BAIC in Beijing and 
Shanghai. When submitting the application for approval, 
the FIE encountered different positions of MOFCOM’s 
local counterparts in Beijing and Shanghai:

•  In Beijing, the local BOFCOM approves the FIE’s 
application for setting up a subsidiary in Beijing.

•  In Shanghai, the local BOFCOM refuses to grant an 
approval for the FIE’s application for setting up of a 
subsidiary in Shanghai, based on the argument that 
because the FIE has not become profitable, it does 
not fulfill the FIE Investment Conditions under the FIE 
Investment Provisions.

The above results indicate that the local BOFCOM in 
Beijing does not apply the FIE Investment Conditions in 
practice, while its counterpart in Shanghai still does so.

Recommendation
•  Clarify the applicability of the FIE Investment 

Conditions for FIEs’ equity investment in China, 
so as to align the practices of MOFCOM's local 
counterparts.
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Abbreviations
BAIC Bureau Administration of Industry &   

 Commerce
CSRC China Securities Regulatory Commission
FHC Foreign Holding Company
FIE Foreign-invested Enterprise
FIE EIE Foreign-Invested Equity Investment Enterprise
FIPE Foreign-Invested Partnership Enterprise
GAPP General Administration of Press and   

 Publication
GP General Partner
IPO Initial Public Offering
LP  Limited Partner
M&A Mergers and Acquisitions
MIIT Ministry of Industry and Information   

 Technology

MOFCOM Ministry of Commerce
NDRC National Development and Reform   

 Commission
PBOC   People's Bank of China
PE   Private Equity
PRC People's Republic of China
QFLP Qualified Foreign Limited Partner
RMB Renminbi (currency)
SAFE State Administration of Foreign Exchange
SAIC State Administration of Industry and   

 Commerce
VC Venture Capital
VIE Variable Interest Entity
WFOE Wholly Foreign Owned Enterprise
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Introduction to the Forum
The Corporate Social Responsibility (CSR) Forum was 
established in 2005, and now comprises over 130 member 
companies covering a wide range of industries. Members 
are from different business units, including marketing and 
communications, branding, public relations, community 
relations, corporate governance and compliance, human 
resources, environmental, health and safety (EHS) and 
sustainability development.

The objective of the CSR Forum is to provide a platform for 
sharing best practices in the implementation of CSR pro-
grammes among European Chamber members, to inspire, 
encourage and facilitate CSR awareness and sustainable 
business practices in China.

The CSR Forum organises regular meetings to exchange 
knowledge and skills that promote CSR-related issues, 
and conducted a series of events such as ISO 26000 train-
ing, responsible supply chain and marketing seminars, 
sustainability reporting workshops, NGO fairs and compli-
ance conferences, to provide members with the practical 
insights and skills development necessary to lead organ-
isational change and embed sustainability practices.  

In addition, the CSR Forum has built relationships with 
Chinese government officials, international organisations, 
institutions, non-government organizations (NGOs) and the 
local community, such as the Shanghai Pudong New Area 
and China-Europe International Business School (CEIBS). 
Together with these stakeholders, the CSR Forum has 
contributed to the development of some CSR principles 
and guidelines. 

In 2011, the CSR Forum supported the United Nations 
Children’s Fund (UNICEF), United Nations Global Com-
pact (UNGC) and Save the Children to hold the Children’s 
Rights and Business Principles (CRBP) Consultation at 
European Chamber offices in Beijing and Shanghai. Mem-
bers joined this stakeholder dialogue and provided valu-
able feedback on the draft principles. 

In 2012, the CSR Forum will more focus on how to inte-
grate CSR issues into company’s functional areas, such as 
human resources, government relations and branding.

Corporate Social Responsibility (CSR) Forum

Abbreviations
CEIBS China–Europe International Business   
  School
CRBP Children's Rights and Business   
  Principles
CSR  Corporate Social Responsibility
EHS  Environmental, Health and Safety 
NGOs  Non-government Organisations 
UNGC  United Nations Global Compact 
UNICEF  United Nations International Children's  
  Emergency Fund
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Government Affairs Forum

Participants in the Marketing and Communications Forum are marketing and communications professionals in a 
wide range of industries. The Forum provides a platform to exchange information, experiences and best practices 
among member companies in all industries on how to best use marketing and communications to achieve business 
objectives in China. Through regular meetings and seminars, the Forum aims to identify opportunities to improve 
the marketing and communications industry in China.

During the past year the Forum has devoted particular attention to the rapidly-evolving nature of Chinese media. 
Chinese media is increasingly going global, with both private and state-owned media outlets producing foreign-
language editions and seeking audiences beyond China. For foreign companies in China, this means relations with 
the Chinese media, and the image portrayed through Chinese media will become increasingly important. 

At the same time, social media such as forums, blogs and microblogs are reshaping the Chinese media landscape, 
making it possible for companies as well as their customers, employees and other stakeholders to instantly publish 
their opinions and reach potentially huge audiences. This creates new opportunities for companies to reach out to 
people, but also creates challenges such as living up to increasingly high expectations on companies to interact 
and be available online. 

Marketing and Communications Forum

The Government Affairs Forum (GA Forum) was established in 2011 and consists of government affairs 
professionals from member companies in a wide range of industries, including multinationals, advertising 
agencies, and public relations consultancies. Most of the GA Forum’s participants have a long experience of 
government affairs and policy advocacy in Europe and China, both at local and central levels. 

Through quarterly meetings, featuring speakers both from the academic world, the industry, and the Chinese 
government, the GA Forum aims to be a platform to exchange best practices in government affairs, and a 
way for members to learn more about recent policies and the latest trends in government affairs. 

Information sharing among member companies can often be helpful when navigating China’s challenging 
regulatory landscape, which often is lacking in transparency and predictability. The overall aim of the GA 
Forum is to promote a fair and transparent regulatory environment in China, and to help members better 
understand China’s regulatory process. The Forum is open to all members of the European Chamber.

Government Affairs Forum
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Research & Development (R&D) Forum

The European Chamber’s Research & Development 
(R&D) Forum – exclusively composed of R&D 
managers – was established in late 2011 with the 
purpose of optimising the capacity of R&D managers 
and their staff in China to foster R&D and create positive 
and productive working environments. To date, the R&D 
Forum consists of over 35 different member companies, 
most of which have established an R&D presence inand 
around Shanghai specifically. The Forum continues to 
grow, representing major international players from a 
range of industries, including consumer electronics, 
chemicals and pharmaceuticals, medical devices, IT, 
machinery, automotives, among others. 

The Forum serves as a platform for discussion on 
a range of R&D-related issues via exchange of 
experiences, best practices and recommendations; 
a tool to connect with a variety of R&D-relevant 
institutions; a source of regulatory updates; and a 
mechanism through which members can communicate 

with the Shanghai government. The Forum holds regular 
meetings every two months at member companies’ 
industrial sites, which feature keynote speakers who 
start discussions on important R&D management 
issues. The Forum also holds external events, like 
the 2012 R&D Conference “Essential Strategies for 
R&D Management in China”, which offers European 
companies an insider’s perspective from government 
officials, consultants, and R&D managers on key R&D 
considerations on issues such as managing research 
collaborations, intellectual property rights and human 
resources. The Forum serves as a place where member 
companies can network; connect with various non-
member institutions involved in R&D, such as Chinese 
research universities and institutes; and receive regular 
Chamber updates on relevant Chinese policy, law and 
regulations. It is also an important channel through 
which members can communicate suggestions and 
requests for support to the Shanghai government. 
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Introduction to the Forum
The Sourcing Forum was established in Nanjing in 2008 
and in May 2009, the Forum became active in the Pearl 
River Delta chapter of the European Chamber. The 
forum comprises over 150 member companies covering 
a wide range of industries and is attended by purchasing 
professionals from companies in the manufacturing sector. 
It responds to the interests of European enterprises 
sourcing a range of materials in China, including 
equipment and tools, production materials, consumables, 
office materials and others. It also attracts a wide range of 
experts from legal and financial services.  

The Sourcing Forum is an event-driven platform that 
regularly invites expert speakers to make presentations, 
while providing opportunities for roundtable discussions. 
The aim of the forum is to facilitate the exchange of 
information, experience, best practices and business 
opportunities among member companies. The forum 
generally addresses issues relating to availability, price 
trends and quality of materials, as well as challenges and 
solutions for sustainable supplier relations.

Since its establishment, the Sourcing Forum has covered 
a wide range of topics including supplier development, 
project planning for purchasing operations, supplier 
negotiations, purchasing logistics and supply chain 
management.

In 2012 the Sourcing Forum will focus more on providing 
information about new challenges and rising issues in the 
supply chain and purchasing operations.   

Recent Developments and 
Challenges 
China is continuously perceived as a leader of global 
sourcing for goods by European companies. The Chinese 
supplier market continues to change in quality and quantity. 
The range of available products is increasing however 
risks and challenges for European business remain on 
various levels. 

Sourcing Forum

Major issues in sourcing and supplier side are as follow: 
• The European companies sourcing in China facing 

more and more issues of rising costs and growing 
prices. Major reasons for this trend are growing cots 
of row materials and finished products cost, workforce 
cost increasing and inflation. 

• As for European companies sourcing in China 
for export, a stronger RMB is most cases means 
increased costs and reduced profits margin. It is 
expected that the exchange rate of Chinese renminbi 
yuan (RMB) and its value is likely to further increase.  

• There is rapidly growing competition between local 
and foreign suppliers side. European and local 
manufacturing companies in some cases target same 
industry but different market niche. As not same 
treatment and burdens apply to foreign and local 
manufacturers therefore the competition is unfair.    

• There is impact on the supplier base by the global 
economic recession, as fix costs are increasing while 
orders and revenue are decreasing therefore having 
a negative influence on quality of materials and low 
quality of final products. As other notable outcome 
there is low efficiency and productivity in Chinese 
factories.

•  Although improvements have been made issues in 
the intellectual property rights protection (IPR) remain. 
The European sourcing companies and suppliers deal 
with two major issues: 1) infringed goods available on 
the market endangering safety or medical concerns 
like infringed cosmetics, infringed medicine, infringed 
engine parts, infringed equipment parts ; 2) presence 
on the market of the genuine goods but infringing 
IP license, for example, suppliers of famous brand 
manufacturing products in excess of orders.   

• The European sourcing and suppliers companies 
facing financing problems and decreasing support 
from European and Chinese banks as one of the 
results of the global economic recession.  

• Trade frictions between the EU and China continue, 
and the bilateral anti-dumping duties will likely remain. 
As completely compatible substitutions are not 
available on the global market, European companies 
have no option but to keep importing these products 
from China, for significantly higher costs due to the 
imposed duties.
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Outlook
The changing economic environment will bring new 
challenges to the Chinese supplier market. As the growth 
rates are declining, the higher cost levels cannot be 
compensated by the suppliers, and price increases in the 
subsequent supply chain are also limited. Labour intensive 
processes are not longer competitive, and several 
suppliers see the solution in a higher level of automation. 

On supplier side, some company leaders have recognized 
that they need to develop new skills, like reverse engineering, 
process design or development and implementation of 
intelligent logistic concepts to indentify and realize latent 
saving potentials. 

On Sourcing side, professionals need to challenge their 
suppliers, and demand the necessary transformation 
into a mature parts supplier. Their focus need to change 
from quantity to quality, and besides their expertise in 
manufacturing they further need to develop competencies 
in the areas of RD, process automatization, logistics and 
management. This is crucial to maintain competitive cost 
levels and a stable supply chain. This opens the door for 
international suppliers to settle in China, because they 
already have developed the necessary competencies 
since many years. The future scenario for a suitable supply 
base, might be a healthy mix of mature Chinese suppliers 
and international suppliers.
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The European Chamber’s Travel Forum was established 
in 2012 as the replacement for the Travel Working Group 
established in 2001. The Travel Forum represents the 
European Union (EU) travel industry in its widest sense, 
including tour operators, hotels, airlines and national 
tourism boards and travel-related service providers, in 
both the inbound and outbound sectors, covering travel for 
both business and leisure. 

The objectives of the Travel Forum are to share best 
practices and experience in the European travel sector 
through internal meetings, public events and travel 
newsletters. The Travel Forum will further monitor 
developments in the tourism regulatory environment 
and when necessary engage regulators, in particular the 
National Tourism Administration of China (CNTA), in a 
constructive dialogue on the travel industry and to offer 
suggestions to policy makers inside the regulating bodies.  

China is one of the world’s fastest-growing tourism 
markets. The outbound market in particular, has been a 
major driver of this growth in recent years. In 2011, total 
departures from China reached 70.25 million travellers, 
an increase of 22%.1 In 2012, total departures are 
expected to grow to 78.4 million.2 In 2011 arrivals in 
the EU for tourism had 65.28% growth that shows the 
increasing importance of the Chinese market for the 
European travel industry and economy at large.

Currently, the outbound market is still dominated by 
domestic tour operators. Only three foreign joint venture 
tour operators (one based in the EU) are allowed to 
operate outbound travel on a pilot basis. In line with 
CNTA’s goal to improve the quality and variety of the 
tourist products offered to Chinese travellers, the Travel 
Forum believes that allowing all foreign-invested tour 
operators to operate outbound services will be highly 
instrumental in fulfilling this goal.

1  China Tourism Academy, Annual Report of China Outbound Tourism Development 
2012, Tourism Education Presss, Beijing, 2012, p.5

2  China Tourism Academy, Annual Report of China Outbound Tourism Development 
2012, Tourism Education Presss, Beijing, 2012, p.177

Travel Forum
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Introduction to the Chapter
The Beijing Chapter was established as the first 
Chapter within the European Union Chamber of 
Commerce in China when it was established in October 
2000. Currently, the Beijing Chapter has more than 450 
member companies, representing all industry sectors.

The Bei j ing Chapter  l ia ises wi th the Chinese 
government at both central and local levels. Key 
activities at the municipal government level include 
an annual dinner with the Vice Mayor of Beijing, as 
well as regular meetings with the Beijing Financial 
Service Bureau (BFSB)and the Beijing Investment 
Promotion Bureau (BIPB). A dialogue with the Beijing 
Municipal Public Security Bureau (BMPSB) has also 
been established to clarify issues pertaining to visa and 
residency permit issues.

Recent Developments
The overall investment environment in Beijing has 
improved in recent years. In 2011, utilised foreign direct 
investment (FDI) inflows reached CNY 47.73 billion, 
a 7% year-on-year increase.1 The Beijing Municipal 
Government continues to introduce policies to further 
promote and facilitate foreign investment into Beijing. 
In 2009, the Beijing Municipal Government released 
‘Several Provisions to Encourage Multinational 
Companies to Establish Regional Headquarters in 
Beijing’, which gave notable incentives for Multinational 
Companies  (MNCs) .  To date ,  62 MNCs have 
established their regional headquarters in the capital. 
Among them, 41 belong to Fortune 500 companies.
In 2010, the Beijing Administration for Industry and 
Commerce (BAIC) released “Several Opinions on the 
Further Promotion of Foreign Investment in Beijing”, 
a notice which introduced improvements related to 
market access and the annual inspection system. 
This document also reaffirmed Beijing’s intention to 
protect intellectual property rights (IPR). In 2011, the 
Beijing Municipal Commission of Development and 

1    Beijing Municipal Commission of Commerce.http://www.bjcoc.gov.cn/zwgk/xtjsh/
bjsxswzqktjsj/201202/t20120214_57797.html (accessed on May 15th 2012) The 
original figure was given in US Dollars. The conversion rate used was based on 
the average exchange rate for 2011 from the China Foreign Exchange Trade 
Systemhttp://www.chinamoney.com.cn/fe/Channel/17383

Beijing

Reform released the Notice on “Decentralisation of 
the Approval Authority of the Investment Projects of 
Foreign Investors”. The Notice said that investment 
projects of less than  USD 100 million in the “Catalogue 
of Encouraged Foreign Investment Industries” can 
be approved by the local township Commission 
of Development and Reform. The Administration 
Committee of Beijing Economic and Technical Zone 
can also approve investment projects of less than USD 
300 million  under the categories of “Encouraged” and 
“Allowed” except for those that must be approved by 
the relevant government departments and National 
Development and Reform Commission.

To better accommodate growing business interests 
in Beijing, the government has re-evaluated the 
proposed functions of different city districts in order 
to better utilise the allocation of resources. After a 10-
year phase of development, the Central Business 
District (CBD) area now contributes to approximately 
50% of the total retail sales of social consumer goods, 
Gross Regional Product (GRP) and the local taxes 
of Beijing’s Chaoyang District. In the west side of 
the city, the State Council approved Beijing’s plan in 
March 2011 to develop Zhongguancun as the National 
Indigenous Innovation Demonstration Zone (NIIDZ), 
where incentives and support will be given to promote 
indigenous innovation in information technology, green 
technology and the creative industries.

Between 2011 and 2012, Beijing consecutively released 
its 12th Five-Year Plan for different industries and 
established detailed targets for the development of each 
industry. Beijing sees its role as a national innovation 
centre, international financial centre and international 
trade centre. Strategic new industries including IT, 
biomedicine, new energy, environmental protection 
and energy saving, new energy vehicles, advanced 
materials, high-end equipment and aerospace will 
be promoted. Importantly, the plan recognises the 
contribution that foreign investment makes to the 
development in Beijing and promises to improve the 
investment environment.
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Other than that, Beijing will also focus on environmental 
protection and improvement of living standard in 
the next five years. According to the data of Beijing 
Municipal Environmental Protection Bureau, in 2012, 
the density of inhalable particles (Particulate Matter 
10) is 121 micrograms per square meter, exceeding 
the current national standard (100 micrograms per 
cubic  meter) by 21%.2 Since 21st January, 2012, Beijing 
started to release the hourly density data of particulate 
matter 2.5 (PM2.5). In February, Beijing government 
passed the “The Air pollution Treatment Plan for the 
period of 2012-2020”. The plan firstly proposed the 
treatment target of PM2.5 in Beijing. By 2015, the 
density of PM2.5 and PM10 will decrease by 15% 
compared with that of 2010. By 2020, the density of the 
main pollutants in the air will reduce by 30% compared 
with that of 2010.

However, problems still exist. For example, fierce 
competition between different regions made them 
send incorrect messages to potential investors and 
cause difficulties to existing companies. Streamlining 
these discrepancies in communication through a 
centralised Beijing government policy is extremely 
important in the coming years. Furthermore, the 
unpredictability of regulations poses risks to business 
operations in Beijing. At the end of 2010, restrictions 
on car purchases in Beijing negatively impacted the 
automotive market. The business community should be 
given the opportunity to provide input to regulators and 
be informed prior to the introduction of such regulations 
which will exert impact on the industry.

The European Chamber appreciates recent efforts 
made by the Bei j ing Municipal Government to 
improve the business and living environment for the 
international business community and would welcome 
the establishment of further communication channels 
with the Beijing Municipal Government to provide 
input towards policies to improve the environment for 
international business in Beijing.

2   Environmental Protection Department of Jiangsu Province, Beijing Announced 
Plan to Treat Air Pollution. http://www.jshb.gov.cn/JSHBW/ltgc/qtlm/201202/
t20120210_189990.html(viewed on May 24th 2012)

Key Recommendation 
1. Improve registration procedures

Concern
Although the business environment in Beijing is 
generally encouraging to foreign investment, companies 
still find themselves facing obstacles, both in the 
registration and relocation processes.

Assessment
The European Chamber welcomes efforts undertaken 
by the Beijing Municipal Government to improve 
the business environment for foreign companies 
operating in Beijing. The Chamber is aware that the 
Beijing government has simplified the procedures for 
approving foreign-operated retail stores and foreign-
operated branch stores in Beijing.  Despite this, foreign 
companies still face many problems when operating in 
Beijing. Such problems are especially cumbersome for 
Small and Medium-sized Enterprises (SMEs) new to 
China.

Beijing, like other cities in China, requires companies 
to obtain approval from relevant departments as an 
integral part of the incorporation process. Foreign 
companies face a great deal of uncertainty in the 
timeframe for approval of incorporation. The timeframe 
depends on both the type of project and where the 
business is located. When it comes to large and/or 
complex projects, the approval process often involves 
extensive negotiations with various departments 
whose approvals are required. Moreover, the capital 
requirements to start a company in Beijing are also 
very high, especially for capital-intensive businesses 
like manufacturing. Local regulators also seem to 
apply fluctuating and discretionary standards on what 
constitutes adequate capital for approval of certain 
types of business activities. These numbers are not 
published and can only be determined through direct 
contact with regulators and following the provision 
of a clear explanation of the project. This creates a 
very opaque and unpredictable business environment 
for companies seeking incorporation opportunities in 
Beijing.

Current regulations require that foreign-invested 
companies must provide a leasing contract as the 
pre-condition for approval of the establishment of 
a company. This means that a foreign investor has 
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to commit to financial obligations before it is known 
whether the approval will be given. In addition, it is 
not possible to pay for these pre-approval expenses 
through regular channels as a business licence is a pre-
condition for opening a company bank account.

The taxation system in Beijing ties tax revenue 
generated from a company to the local taxation 
department of the district where the company is 
located. The lack of coordination between the local tax 
departments of different districts makes it extremely 
difficult for companies to relocate their office from 
one district to another. Under the current system, 
procedures to register a new office in another district 
require that companies effectively close down their 
operations for a considerable period of time while tax 
records are fully checked and signed off  before they 
are able to relocate. This leads to a loss of revenue in 
the interim period.

Recommendation
•  Create better coordination at the municipal level to 

smooth the mobility of where companies are registered 
between different districts in Beijing.

•  Harmonise registration regulations and their 
implementation in different districts.

•   Provide better access to information for new investors 
as the lack of available English information available 
means that very often companies need to seek help 
from agencies or consultants.

2. Design and implement a sustainable 
and green urbanisation plan

Concern
Rapid economic growth and urbanisation are posing 
severe problems in Beijing. The challenges for city 
administration when moving towards a low carbon 
city include controlling environmental pollution, rising 
greenhouse gas (GHG) emissions, diminishing natural 
resources, increasing domestic waste, and growing 
demands for energy.

Assessment
In 2009, China announced its commitment to reduce 
carbon intensity by 40-45% compared with 2005 levels 
by 2020. Since then, many provinces and cities have 
launched low-carbon roadmaps and commenced 
the implementation of pilot projects. In July 2010, 

five provinces and eight cities were selected by the 
National Development and Reform Commission 
(NDRC) to design and implement sustainable low 
carbon development pilot plans. In the 12th Five-
Year Plan published in March 2011, China sets the 
carbon  intensity reduction target at 17% by 2015. 
This target was divided up and assigned to provinces 
and municipalities in the No. 41 document of the State 
Council on 1st December, 2011. As for Beijing, it needs 
to reduce the energy intensity by 17% in the 12th Five-
Year period. To realise the target, Beijing should firstly 
develop a comprehensive low-carbon sustainable 
development plan.

Beijing has shown its intension to move towards a 
green economy.Beijing started relatively early to explore 
opportunities for emissions reduction through market 
mechanisms, especially in the carbon trade and green 
finance fields. In 2008, the China Beijing Environment 
Exchange (CBEEX) was launched for trading various 
environment equities, including Clean Development 
Mechanism (CDM) and Voluntary Emission Reduction 
(VER) projects. In 2009, the CBEEX introduced the 
Panda Standard for VER projects. In November 2011, 
NDRC published the “Notice on the Carbon Trading 
Scheme Pilot Project Plan”. Beijing, Chongqing, 
Guangdong, Hubei, Shanghai, Shenzhen, Tianjin were 
selected as the pilot cities/provinces of the carbon 
trading scheme. In March 2012, Beijing has officially 
launched the trading pilot project. Beijing Municipal 
Commission of Development and Reform has been 
working on the calculation, measurement, targets and 
the trading rules of carbon trade. The real trading will 
begin from 1st January, 2013.

These movements in emissions trading should be 
recognized as positive steps  mitigating climate 
change and improving energy efficiency. However, at 
this initial stage, it is important that Beijing carefully 
designs the framework to avoid potential challenges 
in implementation process. To do so, it would be 
highly beneficial if the private sector engages in the 
designing of the schemes. Member companies of the 
European Chamber have worked in the development 
of carbon mitigation projects under the CDM and 
voluntary markets, as well as those that have been 
actively involved in the development of domestic trading 
schemes in the United Kingdom (UK) and the European 
Union (EU).
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Waste management is another issue of  major 
importance in Beijing. Currently, more than 90% of 
municipal solid waste is buried in landfills, while around 
2% is incinerated.3 Large amount of scientific data 
shows conclusively that many landfills pose various 
environmental hazards, including soil, air and water 
contamination as well as damage to the surrounding 
ecosystem. Although properly designed and managed 
landfills are equipped with modern technology can 
avoid such environmental pollution, most of Beijing’s 
landfills are of poor quality. One of the reasons for this 
is that the waste sources are not correctly managed. 
On 1st March, 2012, the “Administration Regulation 
of Municipal Solid Waste” came into effect. This 
regulation set the principles of “charge for waste” and 
“waste classification”. Currently, Beijing launched the 
waste classification projects in 1800 neighborhoods.4 
Beijing aims at pushing the satisfaction rate of waste 
classification to 50% by the end of 2012.5 However, 
in addition to the reduction in the amount of waste 
that goes into landfills, it is worth noticing that there 
are many other solutions to waste management and 
treatment besides landfill or waste incineration that can 
contribute towards a “waste to resources” approach.

Recommendation
•  Design and implement a sustainable and green 

development plan to put Beijing on a low emissions 
pathway.

•  Involve the international business community in 
designing the framework for a GHG emissions pilot 
trading scheme in Beijing.

•  Implement large-scale awareness-raising campaigns 
within Beijing to better inform Beijing residents of the 
benefits of reducing, reusing and recycling to improve 
the recycling rate, as well as the need to properly sort 
waste.

•  Implement state of the art industrial plants that are 
able to convert “useless” waste into valuable assets 
following a “waste to resources” valorisation approach.

•   Encourage the separate collection of bio-waste, organic 
fractions and food waste with a view towards anaerobic 
digestion applications.

3   China Environment News. Solid Waste Management is Very Difficult in Beijing. 
http://www.cenews.com.cn/xwzx/cysc/gfk/200904/t20090402_605927.html 
(Viewed on 24th May 2012)

4   Beijing Municipal Commission of City Administration and Environment. Beijing 
Municipal Commission of City Administration and Environment Strengthen the 
1800 Waste Classification Pilot Projects. http://www.bjmac.gov.cn/pub/guanwei/
G/G14/G14_1/201204/t20120409_25369.html(viewed on May 24th 2012)

5   Beijing. 1200 Neighborhoods Start Waste Classification Pilot Projects on 24th 
March 2012. http://sqjt.beijing.cn/bmts/n214108957.shtml(viewed on May 24th 
2012)

3. Develop the required framework and the 
relevant market conditions to attract 
foreign financial services to Beijing

Concern
In general, International Finance Centres (IFCs) are 
destinations that are attractive to foreign financial 
services-related investments.  Beijing’s stated goal is 
to become an influential centre of international finance. 
However, neither the required regulatory framework nor 
the relevant market conditions exist yet in Beijing.

Assessment
In 2008, the Beijing Municipal Government released 
the “Opinions on Promoting Financial Services 
in Beijing” that seeks further improvement in the 
regulatory framework of the sector. In 2009, the Beijing 
government followed up the 2008 Opinions with 
the “Opinions on Promoting Development of Equity 
Investment Funds Industry’ and the “Interim Measures 
on the Management of Establishing Foreign Equity 
Investment Funds in Beijing’. The Interim Measures 
took effect on January 1st, 2010, with a trial period of 
three years. It allows foreign companies to set up joint 
ventures (JV) or foreign wholly-owned equity funds in 
the Zhongguancun NIIDZ.

This general pilot project framework is a positive step 
forward whichallows financial markets to become more 
attractive and further develop.However, the regulatory 
factors including a coordinated supervisory approach 
by the regulatory authorities couples with  a clear and 
transparent regulatory framework for the financial 
system are still imperative. A level-playing field that 
allows foreign investors to own or acquire control of 
domestic companies as well as establish 100%-owned 
subsidiaries is also necessary, as is the need for a 
simple, transparent and effective tax system. The 
conditions for an open economy that allows transactions 
to be operated in an efficient way are not yet seen in 
Beijing.

Many pioneer financial services projects, such as RMB 
cross border trade settlements, green and environmental 
finance, non bank finance (e.g. consumer finance), a 
developed merger & acquisition (M&A) environment, 
as well as the development of the fund industry (hedge 
funds, fund of funds, asset management) are within the 
central government’s focus. Beijing has the opportunity 
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to take the lead and promote innovation to improve 
these financial services offerings for China, as well as 
to assist with the establishment of a comprehensive 
regulatory framework for the market.

Although the promotion of domestic consumption is 
a major component of the 12th Five-Year Plan for the 
national economy, only one consumer finance company 
- owned by the Bank of Beijing -- has been allowed 
to operate in this field. Opening the market to more 
stakeholders, including international players, could 
better dig out the potential of consumer finance and 
help Beijing to achieve consumption-driven economic 
growth. Another area that excludes foreign business 
with a low level of competition is the insurance market. 
For example, another insurance-related need of Beijing 
is the enterprise annuity (private pension).It is an 
important issue  as Beijing is the host of many large 
state-owned enterprises (SOEs).

Recommendation
•  Improve a regulatory framework for the financial 

services sector in Beijing.
•  Create further test pilots for pioneer financial services 

projects.
•   Provide a fair playing field between foreign and 

domestic stakeholders in the financial services sector.
•   Allow more Consumer Finance players (either banks or 

non-banks) to participate in consumer finance company 
pilot projects.

•  Allow foreign insurers to provide insurance services in 
pilot projects.

4. Design a long-term and sustainable 
human resource policy 

Concern
In 2010, the total number of permanent residents in 
Beijing reached 22 million; 7.045 million of them are 
without Beijing hukou, or official residence permit, 
accounting for 35.9% of the total population of Beijing.6 
In addition to that, around 107,000 residents in Beijing 
are from Hong Kong, Macau, Taiwan and foreign 
countries.7 This huge population makes Beijing  face 
big challenges, including transportation, housing, 
environment, social security and city administration. The 

6     Sina News, http://news.sina.com.cn/c/2011-05-06/041022414470.shtml (Viewed 
on May 25th, 2012)

7   Sina News, http://news.sina.com.cn/c/2011-05-06/041022414470.shtml(Viewed 
on May 25th, 2012)

target of GDP growth of Beijing is 8% in the next five 
years. Beijing endeavors to become an international 
financial and trade center. To achieve these goals, 
Beijing is in need of more reasonable and sustainable 
policies, ensuring that it will continue to attract domestic 
and foreign talents. 

Assessment
Beijing has introduced various policies to attract high-
end talents and experienced experts.

The residents with and without Beijing Hukou enjoy 
different rights in numerous areas. Residents with 
Hukou enjoy benefits in education, medical services, 
housing, and social insurance; while temporary 
residents face strict constraints in many of these areas. 
Therefore, for many talents, Hukou is a key  factor for 
living in Beijing in the longer term.

Since 1999, Beijing started to use Hukou as incentive 
to attract talents. For fresh graduates as well as for 
senior experts, if their employers can prove that their 
businesses are encouraged by Beijing, such as IT, 
biology, medicine, and other industries in line with 
the development of Beijing, they will be consider 
as qualified Hukou applicants. In late 2003, Beijing 
introduced the Working and Residence Permit System 
(WRPS), which allows applicants to enjoy most of the 
benefits for permanent residency in Beijing. In 2005, 
Beijing announced “Measures on Incentives to Attract 
High-End Talents” to Beijing, which allows employers 
to provide financial incentives to experts. 8 By 2010, 
around 500,000 applicants have obtained the Working 
and Residence Permit (WRP). 9

Since 2009, the allocation of Hukou as well as WRP has 
started to tighten. In 2010, the quota for Hukou reduced 
significantly. At the end of 2010, to regulate the real 
estate market and to solve the traffic problem, Beijing 
announced restrictions on housing and car purchasing, 
which link to Hukou and WRPS.

These recent population regulations deteriorate the 
labour market and lead to the loss of talents. Living 
in Beijing without Hukou or a WRP increases living 
costs and hampers people from benefitting from equal 

8    Beijing Bureau of Human Resource and Social Security, http://www.bjrbj.gov.cn/
xxgk/gfxwj/201001/t20100121_19433.html (Viewed on April 27th, 2011)

9    China Business Newspaper, http://www.cb.com.cn/1634427/20110423/202239.
html (Viewed on April 27th, 2011)
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education opportunities, as well as social and medical 
insurance systems. The restrictions on the purchase 
of housing and car further dampens the improvement 
in the quality of life in Beijing. In the long term, Beijing 
will lose its appeal to talents. While many foreign 
businesses plan to increase their number of employees  
in the procress of localisation, due to the rigid human 
resource policy, the number of qualified candidates 
entering the labour market may decrease. This will 
have a negative impact on the overall investment 
environment in Beijing.

Foreigners in Beijing confront increasing challenges, 
for example for residence and work permits.  In May 
2012, Beijing Municipal Public Security Bureau (PSB) 
announced a campaign targeting foreigners who are 
illegally employed, illegally entered China or illegally 
reside in Beijing from mid-May to late August 2012. 
Although the PSB claimed that these actions only 
target at foreigners who are il legally employed, 
illegally entered China or illegally reside in Beijing, 
it still draws sweeping attention from the public. 
Currently, foreigners in China are regulated by the 
“Law of People’s Republic of China on the Control of 
Exit and Entry of Foreigners” 10 and its implementation 
rules that came into effect on 1st February, 1986,  as 
well as “Regulations on Examination and Approval of 
Permanent Residence of Aliens in China” that came 
into effect in August, 2004. The only law formulated 
for the administration of the employment of foreigners 
is the “Rules for the Administration of Employment of 
Foreigners in China”. All these regulations and rules 
cannot meet the development of China in coming 
years. The 2012 census indicates that 36,000 of the 
foreign residents in Beijing were study, 26,000 for 
work, 14,000 for business and 10,000 for residence. 
Provinces and municipalities have a certain flexibility in 
regulating the employment of foreigners. For graduates 
who receive their degrees in China, there are few legal 
channels to receive  permits to work in China after their 
graduation. According to Beijing regulations, applicants 
for work permits in Beijing must have a bachelor’s 
degree and two years of working experience outside 
of China. Compared with other provinces and cities, 
such requirements put Beijing at a disadvantage to 
attract young talents. 11 For example, Shanghai requires 

10 China National People’s Congress, http://www.npc.gov.cn/huiyi/ lfzt/
crjglflfzt/2011-12/23/content_1682686.htm (Viewed on May 25th 2012)

11  Beijing Bureau of Human Resource and Social Security, http://www.bjld.gov.cn/
LDJAPP/search/searchdetail.jsp?no+\=18590 (Viewed on May 25th 2012)

applicants to have a compatible level of education for 
their job and two years of working experience12 while 
applicants in Guangdong province are only required 
to have the related professional skills of their positions 
and relevant working experience13. Given the increasing 
number of foreigners in China, China should modify and 
revise its related regulations and laws to attract more 
foreign professionals.

Recommendation
•  Design a long-term and sustainable human resource 

policy to accommodate the need for economic growth 
and labour force market.

•  Provide clearer guidance for implementation of 
population control policies.

•  Provide opportunity for public consultation especially 
when policies can have an impact on the business 
community.

•  Update and revise laws and regulations regarding 
management of foreigners.

•  Create centralised and flexible procedures for visas and 
working permits.

12  Shanghai Bureau of Human Resources and Social Security,  http://wsbs.
shwjzx.12333sh.gov.cn/info.issue.issueAction.do;jsessionid=1CC440F93D1D
574FB2F31E7494D86FC9?method=viewPage&issueId=939 (Viewed on May 
25th 2012)

13  Guangdong Bureau of Human Resources and Social Security,  http://www.
gdhrss.gov.cn/sofpro/gecs/xzsp/ext-gecs_xzsp_web_bszn.jsp?item_id=394 
(Viewed on May 25th 2012)
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Abbreviations
ADB Asian Development Bank
BAIC Beijing Administration for Industry and 
Commerce
BFSB Beijing Financial Service Bureau
BIPB Beijing Investment Promotion Bureau
BMPSB Beijing Municipal Public Security Bureau
CBD  Central Business District
CBEEX China Beijing Environment Exchange
CDM  Clean Development Mechanism
FDI  Foreign Direct Investment
GHG  Greenhouse Gas
GRP  Gross Regional Product
IFC International Finance Centre

IPR  Intellectual Property Rights
JV  Joint Ventures
M&A  Mergers and Acquisitions
MNC Multinational Company
NDRC National Development and Reform   
 Commission
NIIDZ National Indigenous Innovation    
 Demonstration Zone
SME  Small and Medium sized Enterprises
SOE State-owned Enterprises
UK United Kingdom 
EU European Union
VER Voluntary Emission Reduction 
WRP  Working and Residence Permit
WRPS  Working and Residence Permit System
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Introduction
The Chengdu Chapter of the European Chamber was 
founded in 2005. The chapter has over 100 member 
companies:  two-thirds of them are in manufacturing; 
and one-third in service industries. The Chapter 
organizes two Working Groups: Human Resources and 
Manufacturing. The Chengdu Chapter has established 
close relations with various departments of the local 
government.

Recent Development
In 2011, Chengdu continued its fast and healthy 
development and growth. After it was awarded by 
Forbes as the “Worlds’ Fastest Growing City”, Chengdu 
has won the special price of “The Happiest City in 
China” in 2011. It proved that Chengdu is not only a city 
of business, but also a city of living. 

The Chengdu Municipal government continued its 
efforts in developing the city towards the future. The 
“Tianfu New Zone”, a new project with an estimated 
1,600 square kilometers and 6 million people, aims 
to create another National New Zone similar to the 
“Pudong New Zone” in Shanghai. It is predicted to 
attract advanced manufacturing industries and high-end 
service industries such as IT, New Materials, Aviation, 
Logistics, Finance and Trading. The first phase (2011 – 
2015) development has already commenced. 

Chengdu Shuangliu International Airport became the 
fourth-largest airport in China in 2011, just behind 
Beijing, Shanghai and Guangzhou. It transported 
over 29 million passengers and 470,000 tons of cargo 
and freight in 2011. In July 2012, a new terminal will 
be put into service to further enhance the capacity 
of the airport. New international destinations such as 
Bombay, Abu Dhabi, and Los Angeles (in planning) are 
connected by direct flights. Furthermore, a brand new 
second airport is now also on the roadmap. Chengdu is 
determined to become the transportation and tourism 
hub of the southwest of China. 

Key Recommendations
•    Human Resources  
   The most discussed topic for foreign companies 

in Chengdu is Human Resource. Therefore, the 
recommendations are focused on this issue.

Concern
The increased number of foreign companies in Chengdu 
has put human resources and talent recruitment under 
bigger pressure. The companies are facing two main 
challenges: How to enhance human resource reserves, 
improve the organizational system and structure to 
attract talents, and how to reduce the gap between the 
skill sets of the new graduates and the expectations of 
the employers. 

Assessment
In 2011, another 28 Fortune 500 companies have 
opened their offices in Chengdu, marking the total 
number of Fortune 500 companies in Chengdu as 207. 
Those companies have great needs in talents in many 
fields: IT, services, finance, and manufacturing. On the 
one hand, the employers are anxious to recruit talents 
with experience and knowledge of both China and the 
West; on the other hand, local talents are looking for 
good opportunities to further develop their careers.

However, it is very difficult to find candidates with 
good international and local experience, and adequate 
language skills at the same time. The newly-graduated 
college students are not well-equipped with necessary 
skil ls to be able to work directly in the foreign 
companies. 

Furthermore, finding and retaining middle to senior 
managers is another dilemma for many companies. It is 
already hard to find professionals with good experience 
and knowledge. It is even harder to be able to retain 
them  so that the company can achieve long-term 
targets.

Chengdu
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Therefore, it is recommended that the Chengdu 
municipal government understands these issues, and 
works closely with European business to improve the 
situation. 

Recommendation
•   Make the talents recruitment from outside of Chengdu 

a part of the performance measurement of the 
government. This could be measured by the number 
of people with Masters/Ph.D. degrees or certain 
income levels who pay income taxes in Chengdu. 

•   Release feasible pragmatic policies that can attract 
new talents. For example the municipal government 
could provide a subsidy as part of an income-tax 
reduction scheme. The greater income tax one 
pays, the larger a deduction one can obtain. This 
is already implemented in the High Tech Zone of 
Chengdu. However, it is recommended that this is to 
be implemented for all districts and also for Chinese 
companies. This way, talents are incentivized to stay 
in Chengdu. 

•   Establish a two-way communication channel between 
universities and European businesses. For example, 
quarterly meetings between HR managers and the 
Student Employment Department of universities 
can be organized. Employers can express their 
needs and requirements for their positions, and the 
universities can receive feedbacks and improve 
their curriculum, to better prepare their students and 
organize relevant training. 

•  Establish a solid internship system. Universities 
may provide student interns to companies, and the 
companies provide positions and future employment 
opportunities. The internship should be for a longer 
period so that the students have more time to learn 
and prove themselves. 

•  Improve social security for interns. The current 
social security system does not clearly state the 
responsibilities for a student during his/her internship 
period. It is important to clarify the responsibilities 
during the internship so that there is no need to worry 
for the university, the company and the student.
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Introduction
In 1997, Chongqing became a municipality under direct 
control of the central government. The municipality has 
been the hub for the development in China’s western 
areas and plays a key role in the implementation of the 
“Go West” policy, as well as for achieving the western 
development goals of the national 12th Five-Year Plan.

After several years’ development in Chongqing, the 
European Chamber has currently over 30 members 
in Chongqing. Since our last Board election in April 
2012, the European Chamber has officially established 
its office in Chongqing in order to further strengthen 
the position and representation in this important 
municipality.

Recent Developments
In the past, Chongqing has enjoyed an increasing 
number of foreign and domestic companies settling 
in the municipality. Already 200 of the global Fortune 
500 companies have presences here. The municipal 
government has been very support ive for  the 
development of business and industries.

The new Eurasia railway line that connects Chongqing 
and Europe is a major achievement. It is a crucial 
strategic advantage for the municipality. This new 
logistic transportation alternative has been highly 
welcomed by export-oriented companies as well as 
companies with regular exchange of raw materials, 
parts and components. Therefore, it is important to 
promote this new line and to provide reliable and useful 
information.

The Chamber has full confidence in the continuous 
prosperous development of the municipality. This 
confidence is widely shared by the companies that are 
already established in Chongqing. They confirmed that 
the business environments and conditions are still very 
attractive. However, it is important for the Chongqing 
government to reassure and prove it to the international 
community.

Chongqing 

Key Recommendations
1. Improve the efficiency of government 

services 

Concern
The efficiency of the government offices can be 
improved, especially with the administrative matters. 
The improvement areas include: 
•  Increase English-language capabilities of the government 

employees.  
•   Clarify Responsibilities among different departments.
•  Improve service attitude, be more pro-active.

Assessment
In recent years, the Chongqing government has made 
serious efforts to improve the level of service and the 
efficiency of its departments. One of the most important 
improvements is that many English-speaking and 
younger employees were hired in various government 
offices. However, in view of the intended further growth, 
more English speaking staff is needed to increase the 
government service standard, matching its peers.

It is sometimes difficult to know the exact functions and 
responsibilities of the various government departments 
and agencies for both existing foreign companies and 
potential investors who are investigating Chongqing. 
It is also sometimes unclear what is needed when 
applying for business and operational licenses or 
certificates..

Recommendation
•  Continue improving the English-language competence in  

government's service departments. This will definitely help 
the future development of the municipality and make it 
easier for foreign investors to set up their establishments.

•  Clearly communicate the key responsibilities of each 
government department so that it is easier for an incoming 
foreign company to know where to go, when and how to 
apply for licenses or certificates. The departments could 
consider publishing a clear process flow and a list of 
documents required. This would save a lot of time and 
energy of foreign companies, and improve the efficiency of 
government services.
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2. Living Conditions for Foreign Employees

Concern
It is essential for many companies to bring in their 
foreign experts and managers in order to establish 
operations quickly and smoothly, and to foster know-
how and technology transfer. Hence, the l iving 
standards and conditions for the foreign community 
is an important concern for investors when evaluating 
locations for their future operations. There are still many 
aspects that the Chongqing government could improve, 
such as safety in residential buildings, international 
education system, international events information in 
English and road safety.

Assessment
In one of the recent local policies, Chongqing allowed 
micro-companies to be established in residential 
buildings without the approval of Residence Union. 
As a result, many internet companies, warehouses, 
even hotels are moving into residential buildings. 
This presents a major safety risk (fire, petty crime 
etc). Additionally, the elevators of those buildings are 
overloaded during peak hours, causing safety risks 
and complaints. It could risk deteriorating Chongqing’s 
quality of life and safety environment.

Chongqing has made efforts to strengthen international 
education for expatriates’ children; nevertheless, there is 
still room for improvement, especially in the areas such 
as reducing unhealthy competition among international 
schools, providing students with international academic 
authorities and help on international schools’ expansion 
in more locations in the municipality.  

There are an increasing number of events that are 
interesting to foreigners in Chongqing. However, the 
timely information about such events in English is very 
hard to find. Even while such information is provided; it 
is very often incomplete, outdated or unclear. 

The municipality has made remarkable and visible 
progress with the road safety. However, there is still 
room for improvement. 

Recommendation
•   Reconsider the policies which allow companies to be 

established in residential buildings. At the same time, 
Chongqing should better manage its real estate and house 
rental market, and fire protection and residential safety are 
to be improved. 

•  Local education bureau should communicates with 
Chongqing’s international schools, and try to provide 
favorable policies which can help international schools to 
better serve the expatriate families.

•  Make an official website on an international standard, 
with comprehensive information targeted at the foreign 
community. The website can include practical information 
such as contacts of government departments, hospitals 
with international departments and medical support, 
compulsory insurances, tax information, social event 
calendar, etc. The government can work with foreign or 
domestic companies which are experienced in dealing 
with expatriates and the website should be updated and 
managed on a regular basis.

•  Stronger enforcement of the traffic rules can certainly 
help Chongqing to get a higher level of road safety: 
wearing the safety belts when seated in a car – including 
taxis; prohibiting the use of mobile phones while driving; 
giving priority to pedestrians on pedestrian crossings; 
enforcing both drivers and pedestrians to respect the traffic 
lights. Making the roads safer will increase Chongqing’s 
attractiveness for foreign investors.

3. Energy Supply

Concern
Chongqing government has put a lot of efforts to 
improve the energy supply situation. However, there are 
still some concerns and issues.

Assessment
It has been well noted that Chongqing made great 
efforts to improve the energy supply situation, and there 
were fewer power blackouts or shortages. However, 
in view of the expected further development and more 
companies settling in Chongqing, there is still significant 
risk that the situation is worsening again. The energy 
allocation policies during shortage periods lack of 
transparency, the information to the companies is 
insufficient, posing risks with potential severe losses.

Recommendation
•  Make further efforts to improve the energy supply in order 

to cope with increasing needs. There should be dedicated 
efforts to incentivise energy efficiency and to support 
companies that invest in reducing the specific energy 
consumption. 

•  While there is still a gap between supply and demand, 
further steps to reduce the waste of energy would help to 
minimize or even eliminate it. The government might want 
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to consider specific promotion campaigns addressed to 
companies as well as to individual households.

•  Furthermore, the transparency of energy allocation policies 
during shortages should be improved. For example, the 
allocation can be calculated by energy output ratios and the 
company’s particular efforts for energy saving. At the same 
time it would drive lower specific energy consumption, thus 
contributing to the overall goal of reducing the required 
energy per unit GDP.

•  Energy prices driven more by market would also help to 
improve energy efficiency and energy saving. Potentially, 
a tariff structure with a high-price during peak consumption 
(day time) and a low-price during non-peak periods (night 
time) would motivate factories to organize their work with 
high energy consumption at night when households and 
offices consumptions are minimized. Consequently, the 
competitiveness of those industries increases because 
of the reduced energy costs. This would be a definite 
advantage for Chongqing’s industrial development. In 
addition, market driven energy prices with peak/off-peak 
differentiation would support the development of high-
efficiency heating and cooling technologies that use energy 
storage rather than the current real-time production, which 
is much more energy-consuming.

•  In case of power shortages or complete blackouts, it is 
essential that the government provides reliable information 
well ahead of these events that are most of the time known 
in advance. This will help the industry to adjust production 
plans and working hours in the most efficient way and 
reduce losses due to hasty actions.

•  Since the energy situation, especially for electricity and 
natural gas, is expected to be challenging for the coming 
years, we recommend a pro-active cooperation of the 
government with industries, and information about 
the plans for the next five years in view of expected 
development of supply and demand, as well as on how to 
ease shortages.

4. Education and Educational Systems

Concern
There is a talent gap between the needs of foreign 
companies and the skill sets of the university students 
and students of vocational schools.

Assessment
Wi th  more  compan ies  open ing  opera t ions  in 
Chongqing, there is a growing need for talents. 
Talents undersupply has already made one of the top 
issues of many industries. Chongqing has many good 
universities and vocational schools. There are also 
positive plans and initiatives to reform and strengthen 
the educational systems. For instance, by building 
centralized vocational schools and training centers. 
However, there is more need to cooperate with industry 
and to further adjust education plans and trainings in 
order to match the industry’s current and future needs.  
While there are enough “unskilled” workers and also 
relatively well trained university graduates, there is lack 
of well-educated and experienced workers. Well-trained 
professionals with a broad background and practical 
experience and talent are undersupplied.

In order to overcome those issues, some companies try 
to bring in employees with specific skills and experience 
from the coastal part of China. However, due to various 
reasons, it is difficult to relocate people from the eastern 
part to Chongqing.

Recommendations
•  Chongqing is a forerunner in many areas and has a 

great opportunity to become a leader in strengthening 
vocational education. Several European countries have 
implemented highly efficient systems of “apprenticeship” 
- young apprentices work in several departments of an 
employer and receive relevant trainings. Once or twice 
per week, the apprentices go to a vocational school 
where they receive academic and other knowledge. The 
combination of practical experience in various departments 
and the theoretical study allows the young professionals 
to enhance their chances on the labor market. They are 
also able to make valuable contribution to their companies. 
Furthermore, thanks to the comprehensive background, 
the young professionals have much broader knowledge in 
different areas than trained-up workers. Therefore, they are 
less prone to required skill change and unemployment.

•  Consider establishing a similar system of apprenticeship. 
Shanghai government has already implemented it in 
cooperation with the industry and foreign experts. This 
system is considered the most comprehensible approach 
to solve the problem of talents and skillsets gaps. 

•  Consider specific incentives and supports to the industries 
to make relocation of experienced professionals from other 
parts of China to Chongqing more attractive.



Nanjing

Se
ct

io
n 

Se
ve

n:
 L

oc
al 

Fo
cu

s

350

Introduction
The Nanjing Chapter of the European Chamber was 
established in April 2004 and currently has around 120 
members. Members consist of both large multinationals, 
as well as small and medium-sized enterprises 
(SMEs).  They represent a wide range of industries in 
the goods, mainly advanced manufacturing followed 
by the chemical and automotive industry, and services 
sectors. Regularly-scheduled meetings offer members 
a platform to share information and experiences with 
industry experts.

With support from the local government, the Nanjing 
Chapter organises regular meetings with government 
departments at both the provincial and city levels. The 
goals of these meetings are to establish an ongoing 
information exchange between government and 
industry to facilitate business operations for companies 
in Nanjing and also to contribute to the further 
development of Nanjing as an investment location. The 
main focuses of the dialogues were set by the Nanjing 
Chapter on issues of human resources and logistics, as 
well as on the investment and operational environment 
for smaller and medium sized companies.

Recent Developments
Not only is Nanjing famous for its role as a major 
manufacturing base, i t  is also one of the most 
developed cities in the Yangtze River Delta for the 
services sector. Currently, after a series of measures, 
the service sector accounts for half of the total GDP of 
the city (Nanjing Investment Environment Report 2011, 
PriceWaterhouseCoopers); furthermore, this proportion 
is expected to increase in the next five years, moving 
in the long-term towards a knowledge-based economy. 
Nevertheless, manufacturing still contributes towards the 
largest share of city tax income, thus the development of 
advanced manufacturing is still important.

Since 2005, Nanjing has prioritised the software 
industry, and programmes including the creation of 
a special development zone have been launched to 
promote Nanjing as a software city. The resulting rapid 
growth in recent years has formed a new pillar industry 
composed of software services and service outsourcing, 

Nanjing

bringing a new dynamic into the city as well as job 
creation.

According to the 12th Five-Year Plan of the Nanjing 
Municipal Government, the city aims to transform into 
a regional high-tech innovation centre and integrated 
national transportation hub. Steps will be taken to 
realise five main growth strategies: innovation-driven 
growth; increased household income; integrated 
development of urban and rural areas; green growth; 
and the internationalisation of the city.

For the 12th Five-Year Plan period Nanjing has identified 
key tasks for its economic and social development. 
Technological innovation is being emphasised and 
supported by dedicated development zones and 
parks as well as human resources projects to attract 
innovative talents. The industrial structure is being 
modernised by further strengthening the pillar industries, 
emphasising modern services and developing 
emerging industry clusters. Foreign investment is also 
being guided towards supporting these goals. The 
establishment of research and development centres, 
distribution organisations and regional headquarters in 
Nanjing are also being encouraged.

Key Recommendations
1 . I m p r o v e  t h e  I n v e s t m e n t  a n d 

Operational Environment for Small 
and Medium Sized Enterprises 
(SMEs)

Concern
Although Nanjing, through support from local officials, 
generally provides a positive investment environment, 
the investment environment for SMEs could still be 
improved through the provision of services tailored to 
the specific needs of these companies.

Assessment
SMEs are highly important to a city’s economy as they 
offer innovation, create jobs, generate tax income 
and generally provide modern working conditions. In 
addition, they are highly relevant for the operations 
of multinational companies which depend on smaller 
companies as part of their supply chain.
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Smaller foreign-invested enterprises in China are 
not only limited by the lack of foreign manpower and 
specialised personnel to initiate, guide and execute their 
investment strategy, but also by the language barrier, 
which can be an additional hurdle for investment. As 
the process for company registration in Nanjing lacks 
clarity, in combination with language hurdles, the paper 
work involved can be highly burdensome and time-
consuming. This makes the approval of investments 
or adjustments of investment plans complicated and 
unpredictable.

SMEs typically have a gradual market entry strategy. 
They tend to start with assembly in rented premises to 
test product and operational suitability in the Chinese 
market. Once this is established, sizeable investments 
and the transfer of research and development 
activities follow. This approach generally does not 
suit development zones which target high initial 
investments.

Once operations are in place, SMEs may encounter 
difficulties in finding space to rent. Also both the lack of 
clarity as well as the lack of uniform implementation of 
newly-issued regulations and policies make it difficult 
for SMEs to stay properly updated on requirements. 
Furthermore, implementation often occurs with little 
prior notice, making planning difficult. This can be 
especially challenging outside the larger development 
zones where the quality of the services provided may 
be lower.

Recommendation
•   Facilitate ‘on time’ information for company registration 

processes by publishing flowcharts. The availability of 
more English material would be appreciated.

•   Implement further the ‘one-stop service’ desks to further 
assist investing companies in their day to day operations.

•   Establish areas within development zones that cater to 
the gradual market entry strategy of SMEs, through 
offering standards created for SMEs to rent factories and 
warehouse space as well as multilingual service desks for 
all aspects of enterprise operation.

•   Provide reasonable prior notice before implementing new 
regulations or policies.

2. Reduce the Increasing Burden of 
Human Resources Costs

Concern
Nanjing is home to one of the nation’s top universities, 
generating an ample stream of highly-qualif ied 
graduates. Nevertheless, it can be a challenge for 
foreign-invested companies to attract and retain 
qualif ied white-collar specialists to work in the 
development zones. Concerns continue to exist 
regarding the increase in human resource costs.

Assessment
Due to high salary expectations, it can be difficult to 
attract qualified, white-collar specialists from first-tier 
cities to come to Nanjing. This is becoming a particular 
challenge for foreign-invested companies that are 
sometimes viewed as less attractive because they are 
considered less stable and less able to offer privileges 
compared to jobs within government departments and 
state-owned enterprises (SOEs).

Nanjing’s labour costs have reached levels close 
to those in first-tier cities, meaning that Nanjing, on 
average, has higher labour costs than other second-
tier cities. The year before, the increase in the local 
baseline for social security contributions also led to 
an additional increase in labour costs. Four years ago 
Nanjing had a much lower social security baseline 
than Beijing and Shanghai, whereas now it is nearly 
the same. Furthermore, the implementation of the new 
social insurance law may potentially increase benefit 
costs for employers. High turnover rates in some 
smaller foreign-invested companies can further increase 
costs, and may potentially, in the near future, have a 
negative impact on the production quality in Nanjing.

Recommendation
•   Increase the relative attractiveness of Nanjing for 

employees through the introduction of tax rebates for 
employee benefits such as supplementary pensions and 
subsidiaries for personnel development programmes.

•   Provide clearer guidelines for how the local government 
defines the social security baseline for company 
contributions.
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3. Further the Development of Nanjing 
as an International Logistics Centre 
for China

Concern
With investments in transportation infrastructure facilities 
and dedicated service centres under way, incorporating 
for the port, airport, railways, and highways, Nanjing 
offers an attractive logistics set-up. However, in order 
to fully take advantage of the established infrastructure, 
port and customs officials should intensify their efforts to 
further the development of Nanjing as an international 
logistics centre for China.

Assessment
Nanjing is located downstream of the Yangtze River 
harbour, which is one of the larger inland harbours on 
the river and an important junction connecting rivers 
in eastern China. To further position Nanjing as a 
logistics centre, the local government has invested in 
dredging the Nanjing harbour to a minimum depth of 
12.5 metres and a project that will allow ocean ships 
to access the port is expected to be finalised within the 
next two years. In addition, the Nanjing South Railway 
Station, which opened in mid-2011, is the largest 
passenger railway station in Asia. Taken together with 
the Nanjing-Beijing railway, it can be seen that the city 
is situated within an east-west water transport network 
and a south-north land transport axis that provides 
Nanjing access to a considerable cluster of cities in the 
surrounding area.

Despite this advantageous infrastructure position 
and the investment into Nanjing’s logistics network, 
Nanjing has not yet developed into an international 
logistics centre owing to various operational and 
policy weaknesses. The short opening hours of the 
Nanjing’s customs office and its restrictions on customs 
clearance for certain commodities; the low frequency 
of international flights and sailings on air and shipping 
routes; the existence of different taxation along the river 
and in the port; as well as lack of clarity and a lack of 
uniform implementation of criteria for commodity and 
quarantine inspection are all causes for concern for 
foreign invested companies in Nanjing. Furthermore, 
while communication between state and local tax 
bureaus facilitates the same understanding of business 
transactions there is still room for improvement of 
communication between state tax bureau and customs 

office. These issues should be addressed to position 
the city as an international logistics centre.

Local traffic conditions within Nanjing itself are also of 
additional concern. Frequent traffic jams on the Yangtze 
River Bridge, which hinder access to the industrial parks 
located in the northern part of the city, makes working in 
these areas less attractive.

Recommendation
•    Extend the opening hours of the customs office.
•   Expand international shipping and air routes, as well as the 

frequency of flights and sailings.
•   Ease restrictions on customs clearance for certain 

commodities.
•   Provide access for vessels larger than 1000 twenty-foot 

equivalent units (TEU).
•    Harmonise taxation along the river and in the port.
•   Improve communication between state tax bureau and 

customs office.
•   Enforce transparent and uniform implementation of 

commodity and quarantine inspection criteria.
•   Increase the visibility of Nanjing as an international port 

among both shippers and buyers.
•    Improve the city transport system into development zones.

Abbreviations
SME  Small and Medium sized Enterprises
TEU  twenty-foot equivalent units
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Pearl River Delta

Introduction
The Pearl River Delta (PRD) Chapter of the European 
Chamber was established in 2006, first in Guangzhou 
and a year later in Shenzhen. In 2011 the PRD Chapter 
established a representative in Zhuhai. The PRD 
Chapter covers the geographic area of the Pearl River 
Delta Region that expands across nine major cities 
such as Guangzhou, Shenzhen, Dongguan, Foshan, 
Jiangmen, Huizhou, Zhuhai, Zhongshan and Zhaoqing. 
The European Chamber, PRD Chapter now has more 
than 300 members mainly representing the following 
industries: manufacturing, consultancy, hospitality and 
hotels, trade/sourcing, and electronics.

Recent Development, PRD
The GDP of Guangdong Province, which ranked first 
nationwide for the 23rd consecutive year among all 
provinces and municipalities, accounted for 12% of 
the country’s total GDP in 2011. The 10% annual 
GDP growth is a confirmation of the continuous and 
sustainable growth of the PRD region.

All the main cities (Shenzhen, Guangzhou, Zhuhai and 
Foshan) contributed to this growth with a range from 
11% to 13%. Growth is mainly due to traditional forces 
such as Foreign Direct Investment (FDI), international 
trade and domestic consumption. FDI, which was 
originally motivated by labour cost advantages, is now 
oriented towards higher added value in production and 
services and is increasingly driven by the domestic 
market which represents a growing proportion of foreign 
companies’ revenues. 

2011 was an important time for Guangdong foreign 
trade when it conducted a strategic transformation in the 
face of global recession and domestic cost increases. 
In 2011, the total volume of import and export between 
Guangdong and European Union is US$121.907 billion. 
Currently the PRD is going through an important step 
in seeking long-term sustainability according to the 
Guangdong’s 12th Five-Year plan.

Key Recommendations
1.   Brand the PRD as a Fully Integrated 

Region with Transformed Economic 
Growth 

Concern
European investors overlook many cities in Guangdong 
that tend to stand in the shadow of Beijing, Hong Kong 
and Shanghai.

Assessment
The PRD has been internationally recognised as a hub 
for low-end production. There is a strong wish from the 
government to change this image and the branding 
of PRD is meant to show the region as an economy 
of services, information technology and high-tech. To 
facilitate a change in focus and to attract high-tech and 
services companies, it is necessary to provide facilities 
and incentives to channel the transformation.

a. In PRD, municipal government information on the 
websites of key trade and investment agencies are 
not translated in English and access to information is 
difficult for non-Chinese speakers (the only exception 
to this is only the Invest Zhuhai website).

b. PRD municipalities seem to compete instead of being 
complementary to each other. Shenzhen builds its 
image as a high-tech city and continues to reinforce 
this image. Guangzhou, in the aim of changing the 
perception of it from low-end manufacturing industry to 
a more eco-friendly city, also communicates as the city 
being attractive for high-tech industry in a more or less 
similar way.

Recommendation
The provincial and municipal governments should:
•  Play a coordinating role to help the cities in Guangdong 

Province have a more targeted and unified image. This 
entails developing competitive incentive policies and 
establishing a benchmark with other first-tier cities such 
as Beijing, Shanghai and Hong Kong that remain the 
main competitors of Guangdong cities

•  Provide up-to-date information in English on the 
websites of the investment promotion bureaus, 
customs, human resources and social security bureaus 
and of other administrations.
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2. Prosecute Intellectual Property 
Rights (IPR) Offences and Improve 
Transparency of IPR Enforcement 
Decisions

Concerns
Defendants to intellectual property claims who ignore 
injunctions are not subjected to court sanctions. This 
undermines the authority of the court and erodes the 
value of law.

Transparency is an important element in creating a 
consistent law enforcement regime. There is a general 
lack of publication of IPR enforcement decisions by 
administrative and judicial officials in the PRD. This is in 
contrast with some cities, such as Beijing, which have 
recently decided to routinely publish various judicial and 
administrative decisions.

Assessment 
a. Article 313 of the Criminal Law provides that those 

who refuse to comply with a court order can face a 
fine, detention or imprisonment. The law provides 
that the judge responsible for the case may use his/
her discretion to decide whether non-compliance 
is sufficiently serious to warrant contempt of court 
proceedings. The breach of injunction in intellectual 
property cases is never deemed to be sufficiently 
serious. 

b. Among administrative officials in the PRD, there is 
generally no publication of IPR decisions. This means 
that companies that have a record of multiple IPR 
infringements are not brought to light. Likewise for 
civil and criminal courts, in the PRD there are very 
few published judgments from the IP trial chambers 
– for example, in the database www.ciela.cn, which 
records all published IP civil decisions. The lack of 
publication of IPR decisions also has an effect of 
causing discrepancies of penalties and fines between 
cities in the PRD. Publication of IPR infringement may 
in itself form a deterrent to companies that do not wish 
to attract a reputation as infringers or repeat violators.

Recommendation
•  The authority of the court is undermined and the 

value of the court is eroded if the order of the court 
can be ignored with impunity. All breaches of a court 
order should be deemed sufficiently serious to justify 
contempt of court proceedings and ignorance of a court 
order should always be punished.

•  Implement and improve confidence in the existing 
systems of enforcement policies of transparency of IPR 
enforcement decisions from administrative and judicial 
organs to improve the consistency in application of the 
law.

3. Develop a More Transparent and 
Talent-Oriented Labour Market

Concerns
Labour disputes cases are becoming a daily challenge 
for many European companies in PRD. Often the 
insufficient clarity in interpreting the Labour Contract 
Law has led to more frequent cases of employees 
acting in bad faith to take advantage of the protection of 
the Law. 

The lack of talents with engineering and technical 
backgrounds has become a serious obstacle for the 
economic growth of innovative enterprises with long-
term investment.

The hukou household registration system hinders 
mobility and motivation of the workforce.

Assessment
European companies note the abuse of  some 
employees in the application of Labour Law that use 
its insufficient clarity to take unfair advantage of their 
employment terms. It is difficult for a foreign employer 
to win a labour dispute case in Guangdong Province, 
which -- led by the  motivation to protect the rights of 
the employee as the weaker party -- often remains 
indifferent to his abusive actions.  
a. As the production value chain goes higher, there 

is an increased demand for highly-qualified senior 
engineers from the high-tech industry including 
Research and Development (R&D) centres and 
advanced manufacturing. The shortage of such human 
resources requires a proactive approach from the local 
government in establishing incentives for companies.

b. One major reason for the decreased interest of the 
migrant workforce in the coastal territories of the PRD 
is the inflexibility of the “hukou” system, which restrains 
migrant workers’ rights in various ways. 

c. European companies would benefit very much from 
more transparency on the minimum wage increase 
knowing in advance the projected increase.
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 Recommendation
•  Ensure transparency in labour disputes and fair 

treatment towards employers as much as to 
employees, e.g. by publishing the labour arbitration 
awards on the local government’s official website. 
Such information will improve the awareness of 
both employers and employees when solving labour 
disputes.

•   Implement incentives for companies able to develop 
and provide technical training for their employees and 
ensure retention stability during the investment period.

•   Ensure equal rights for migrant workers and employees 
during their work assignment away from home by 
implementing a flexible “hukou” system that will enable 
migrant workers and their children to live, work and 
study independently of the “hukou” registration. 

•  Announce and communicate clearly the wage 
adjustment implementation by the provincial and 
municipal government officials with an influence on 
the size and frequency of the wage increase taken into 
consideration.

4.  Integrate Various Logistics Functions 
in the PRD and Urgently Optimise 
Customs Operations and Procedures

Concerns
Various means of transportation are not well connected 
and inter-PRD planning does not meet the needs of the 
logistics industry.

Customs operations and procedures are not optimised 
according to international best practices and do not 
take into account the needs of companies importing 
and exporting through PRD ports and Free Trade Zones 
(FTZs).

Assessment
Management of the various means of transportation, 
including air, railways, roads, and waterways lacks 
coordination. The development of logistic facilities is not 
fully balanced in the PRD with northern and western 
parts of the PRD region that stay behind others. This 
results in development that may not necessarily meet 
the needs of industry in the PRD as a whole. For 
example, Guangzhou occupies a central position in the 
rail and road network of the PRD, which does not reflect 
the importance of the Hong Kong – Shenzhen axis in 
the flow of goods. 

Customs procedures pose a constant challenge to 
many businesses in the PRD. In contrast to other 
regions in China, Guangdong province has seven 
different customs regions, as well as the customs 
offices operating in the FTZs. This leads to different 
implementations of laws and regulations and is a 
cause of concern for companies dealing with more than 
one customs office. As a result for many European 
companies, in terms of efficiency, Hong Kong remains 
a preferable customs stop for handling both import and 
export cargoes as well as cargoes destined to mainland 
FTZs.

Recommendation
•  Improve coordination and make the best use of various 

means of transportation (including roads and related 
fees) within the PRD.

•  Ensure fair treatment for all players in the industry as 
well as a uniform enforcement of standards throughout 
Guangdong province.

•   Improve the efficiency of the FTZs by simplifying the 
import/export operations from China to FTZs and vice 
versa.

•   Optimise the customs operations and procedures 
involved in logistics functions. 

•   Improve access to information, documentation 
about import/export procedures and feedback from 
government.

5.  Communicate Clearly and Efficiently 
the Newly-Implemented Rules on 
the Control of Foreign Employees 
Residing in PRD. 

Concern
The Guangdong Provincial People’s Government has 
adopted the “Interim Provisions of Guangdong Province 
on Management of and Service for Foreigners”, which 
entered into force on 1st May, 2011. It reinforces the 
control on foreigners working in Guangdong province. 
The lack of coordination between administrative 
officials, the intervention of lay persons into the control 
of residences and of businesses operated by foreigners 
may lead to a system of arbitrariness.

Assessment
According to the “Interim Provisions of Guangdong 
Prov ince on Management  o f  and Serv ice  fo r 
Foreigners”, operators such as landlords, property 
agencies, employers, banks, transportation companies, 
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may suffer heavy penalties if they do not regularly 
check the validity of passports and visas of foreigners. 
In addition, lay persons and anyone without police 
authority may even be rewarded for finding and 
reporting a foreigner whose visa has expired or whose 
working permit has not yet been obtained. In certain 
circumstances the foreign affairs department may even 
revoke the employers’ qualifications for employing 
foreigners. In practice, this means Foreign-Invested 
Enterprises (FIEs) may legally be prohibited from 
recruiting foreigners.

Recommendation
•  Ensure that policies, regulations and incentives in 

general are enforced in a consistent manner by 
administrative and police enforcement agencies.

•   Clarify the penalties in accordance with the seriousness 
of visa violations.

•   Suppress the role and responsibilities of individuals and 
parties that are neither directly concerned nor qualified 
to check foreigners’ residence certificates.

6.  Ensure that Central and Provincial 
Policies are Similarly Implemented 
by Officials of the Same Level in 
Different Cities of the PRD in Order to 
Improve the Business Environment.

Concern
Central and provincial policies are not simultaneously 
implemented in different cities of the PRD. 

Assessment
The business environment is impacted when the new 
regulations are implemented in some cities while not 
in others, which creates different opportunities and 
challenges for entrepreneurs in different areas. 

Recommendation
•   Extend Value-Added Tax (VAT) reform to all of China, 

PRD specifically the VAT Reform Pilot Program (e.g. 
transition of Business Tax payer into VAT payer for 
selected industries) has been implemented in Shanghai 
and Beijing. Currently Shenzhen, Chongqing, Tianjin 
and Jiangsu province have officially applied to join 
the VAT Reform Pilot Program. In order to mitigate 
the imbalance of tax cost and burden among different 
regions, VAT Reform should be rolled out in other 
provinces/cities or at least with a foreseeable schedule.

•   Announce in advance the implementation and collection 
of Social Contribution Fees in different cities of 
Guangdong Province.

•   Improve predictability of the implementation of new 
regulations: provincial and municipal governments 
should also publish draft regulations, be open to 
public consultations and plan a reasonable delay for 
implementation.

   Example:  without prior notice, Guangzhou increased 
its minimum wage in May 2010 from RMB 860 to RMB 
1100, and then in March 2011 from RMB 1100 to RMB 
1300.

•  Simplify the procedures and unify the documents with 
the same procedures in different cities. 

    Example:  Business License can be obtained in 
Shenzhen within 5 working days. To obtain the same 
license in Guangzhou takes 15 working days.

•   Simplify the procedure of providing a work history of two 
years for foreign staff working in China. Also simplify 
the visa procedures and terms.

7.  Improve PRD Living Environment in 
Term of Services for Foreigners

Concern
Although PRD is positioning itself as a region with 
an international image there is a lack of multilingual 
helpdesks at hospitals, schools and public service 
places.

Assessment
The international business presence in Guangdong 
province brings the foreign community of expatriates 
with their families, which is part of the society. That 
quality of life is impacted by the living environment and 
level of local services provided to them.   

Recommendation
•  Provide better schooling services for foreign children. 

The European Chamber firmly believes that the 
establishment of European schools would cater to the 
needs of European nationalities, living and working 
in Shenzhen, and these include – British, German, 
French, Italian, Spanish and others.

•   Establish green channel for border crossing between 
PRD and Hong Kong SAR. The European Chamber 
would like to highlight several major suggestions 
collected from the foreign community in this regards 
as follows: enable family channels and high-frequency 
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travel channels. Also enable accelerated border 
crossings with fingerprint electronic systems.

•   Inform foreigners about services available for them -- 
provide a list of doctors and hospitals providing English 
and/or Mandarin-speaking service in the PRD.

8.  Provide a Friendlier Environment for 
the Implantation and Development 
of SMEs in the Region and Facilitate 
Wider Market Access for Them. 

Concern 
European Small and Medium Enterprises (SMEs) 
operating in the Pearl River Delta face difficulties and 
challenges in access to Chinese market. 

Assessment
The government of Guangdong province has stated 
in many occasions that the province wants to 
develop an economy based on high technology and 
modern services and cease being considered just a 
manufacturing centre with cheap labour. However, there 
is a lack of policies to really attract foreign SMEs here 
and facilitate their development. Since most services 
are provided by SMEs, local governments should pay 
special attention to these firms to guarantee the region 
can shift towards higher-level industries.

Recommendation
•  Provide more platforms for foreign SMEs to meet 

potential Chinese clients, both firms and individuals.• 
Implement specific benefits for SMEs and start-ups 
to attract them to set up in the region: incubators, tax 
exemptions, lower rate rentals.

: The red flags denote key recommendations perceived to be clearly market 
  access related
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Introduction 
The Shanghai Chapter of the European Union Chamber 
of Commerce in China (European Chamber) was 
opened in 2003. It is currently the Chamber’s largest 
chapter in terms of number of member companies 
(over 600) and has over 30 active Working Groups and 
Forums. The chapter has strong relations with various 
branches of the local government including regular 
strategic dialogues with the Shanghai Development 
and Reform Commission (SDRC), the Shanghai 
Municipal Commission of Commerce (SCOFCOM) and 
the Shanghai Customs Bureau. In the past year, the 
European Chamber has also newly established formal 
relations with the Shanghai Financial Association (SFA) 
and became a member of the Shanghai Investment 
Promotion Partnership.

Recent Developments
Shanghai continues to work towards the 2020 goals of 
becoming an international centre for finance, shipping, 
economy and trade. The European Chamber fully 
supports these plans and looks to contribute towards 
them wherever possible. Specific recommendations 
related to this point are detailed in this paper. 

At the 10th Shanghai Municipal Congress of the 
Communist Party of China in May 2012, it was stated 
that the city will aim to increase gross domestic product 
per capita from the current EUR10,350 to EUR16,100 
by 2016. It was also announced that the contribution 
of the service sector will rise to 65% of the city’s total 
economic output in the next five years, up from 57.9% 
in 2011. In addition, there will be an increase in the 
amount spent on research and development (R&D), 
with this rising to 3.3% of GDP by 2016, from the 
current 2.9%.1 At the January 2012 Shanghai People’s 
Congress, it was announced that city officials would be 
focusing on creating more affordable housing, improving 
food safety and raising the transparency of government 
output.2

1  Shanghai Daily, 23rd May 2012, ‘Party reveals plans for Shanghai’s next 5 years’, 
http://www.shanghaidaily.com/nsp/Metro/2012/05/23/Party%2Breveals%2Bplans
%2Bfor%2BShanghais%2Bnext%2B5%2Byears/

2   Information Office of Shanghai Municipality, 17th January 2012, ‘Mayor puts house 
prices top of agenda for 2012’, http://en.shio.gov.cn/news/2012/01/17/1151781.
html

Shanghai

Foreign direct investment (FDI) in Shanghai grew 
at the fastest pace in at least three years in 2011. 
Shanghai attracted EUR16.2 billion in contracted 
foreign investment in 2011, up 31.3% from in 2010.3 In 
February 2012, SDRC and SCOFCOM jointly issued the 
12th Five Year Plan for the Absorption of Foreign Capital 
and Overseas Investment.4 According to the plan, the 
city will seek new channels for foreign investment in 
capital markets and further encourage the integration 
of foreign capital and overseas investment. The plan 
also supports domestic enterprises to make outbound 
investments and develop in international markets.

SCOFCOM also announced that they aim to increase 
the number of multinational companies with regional 
headquarters in Shanghai by 50 in 2012, so that the 
total figure exceeds 400 by the end of the year.5 To this 
goal, progressive developments have been announced, 
such as longer visa periods for foreign employees 
working at regional HQs in the city.6

The recommendations in last year’s Shanghai Position 
Paper produced a proactive response from various local 
bodies:
•  In relation to the concerns raised about slow internet 

speeds affecting business performance, the local 
government responded by offering free businesses 
information technology architecture to identify 
problems and give advice to European Chamber 
member companies in Shanghai.

•  In relation to concerns about the limited number 
and high fees of international schools in the city, 
the local government announced that it will support 
the building of more international schools and give 
subsidies for children’s tuition to high-end foreign 
professionals to boost the city’s ability to attract 
overseas talent.7

•   In response to concerns about the visa process 
for foreign citizens the local government recently 

3  Shanghai Daily, 1st January 2012, ‘FDI increases at fastest pace in at least 3 years’, 
http://www.shanghaidaily.com/article/?id=491493&type=Business

4  Shanghai Municipal Government, 27th February 2012, http://www.shanghai.gov.cn/
shanghai/node2314/node2319/node12344/u26ai31069.html

5  Shanghai Daily, 16th February 2012, ‘Shanghai seeks another 50 MNC HQs this 
year’, http://www.shanghaidaily.com/article/?id=494472&type=Business

6  Shanghai Daily, 10th February 2012, ‘Shanghai planning to extend expat visas’, 
http://www.shanghaidaily.com/article/?id=494073&type=Metro

7  Shanghai Daily, 10th January 2012, ‘City eyes schools to lure foreigners’, http://
www.shanghaidaily.com/article/?id=492007&type=Metro
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announced easing the process of obtaining work 
permits for foreigners by opening application centres 
at the district level.8

•   In relation to the centralisation of power in Beijing, it 
was announced that the State General Administration 
of Industry and Commerce would give greater 
authority to its Shanghai branch (the Shanghai 
Industrial and Commercial Administrative Bureau).9

The European Chamber is grateful for these positive 
responses and for the progressive and ambitious 
approach of the Shanghai government bodies. 
European companies in Shanghai are committed to the 
city and hope to contribute to its development through 
the recommendations in this paper.

Key Recommendations
1. Increase the Pace of the Development 

of  Shanghai  as  an  In ternat iona l 
Financial Centre

Concern
Significant developments towards realising the goal of 
Shanghai becoming an international financial centre by 
2020 are relatively few and major obstacles remain.

Assessment
Shanghai’s proposed plan to become an international 
financial centre has gathered a large amount of global 
attention since the initial announcement in 2009. In the 
past year there have been a number of developments 
towards this goal; including the announcement that 
Shanghai would be developed into a global centre 
for trading, clearing and pricing for RMB by 2015; the 
launch of a Shanghai-specific pilot program relating to 
hedge funds; and the establishment of the Shanghai 
Finance Association with the goal of aiding the 
development of the financial sector in the city.

According to a report by the Chinese Academy of Social 
Sciences, Shanghai is the most competitive domestic 
financial centre and tied with Tokyo in fifth place among 
global financial centres.10 However, major developments 

8  Shanghai Daily. 2nd June 2012, ‘City easing path to work permits for foreigners’, 
http://www.shanghaidaily.com/nsp/Metro/2012/06/02/City%2Beasing%2Bpath%2
Bto%2Bwork%2Bpermits%2Bfor%2Bforeigners/

9  Shanghai Daily, 17th February 2012, ‘Shanghai gets power to raise city’s allure’, 
http://www.shanghaidaily.com/article/?id=494556&type=Business

10 Shanghai Municipal Government, 18th November 2011, ‘Shanghai jumps high 
as financial hub‘,  http://www.shanghai.gov.cn/shanghai/node23919/node23923/
u22ai65263.html

towards this goal are currently relatively few and a 
number of major obstacles remain:

Firstly, an international financial centre needs a fully 
convertible currency on the capital account. In the past 
few years there have been a number of developments 
to encourage cross-border capital flows and to allow 
greater internationalisation of the RMB. However, 
the primary beneficiary of these developments has 
seemingly been Hong Kong, which has developed 
as the major centre for offshore RMB. In addition, 
the practical implementation of managing cross-
border RMB transactions by banking institutions has 
been hampered by a lack of coordination between 
the PBOC and SAFE, who seem to disagree as to 
whether offshore RMB should be classified as domestic 
RMB (and therefore managed by PBOC) or as foreign 
currency (and therefore under the remit of SAFE). 
In addition, the NDRC and CBRC have sent out 
contradictory messages to European companies in this 
sector in Shanghai.

Secondly, regulatory authority is overwhelmingly 
located in Beijing, with the Shanghai branches of the 
regulatory bodies often lacking power. Even though 
the stock exchange and capital markets are already 
located in Shanghai, all the regulatory bodies with 
scope over financial services are all headquartered in 
Beijing. All other leading international financial centres 
have their national financial regulatory bodies located 
within them even if they are not national capitals (e.g. 
Frankfurt, New York).To illustrate how this might cause 
problems, there has been a recent case where local 
Shanghai regulators implemented a pilot scheme to 
promote foreign private equity investment in the city 
(the Qualified Foreign Limited Partner (QFLP) scheme) 
however the NDRC issued a “reply” to this in 2012 that 
denied to the foreign players many of the intended 
benefits (e.g. the bypassing of stricter approvals 
by being classified as a domestic fund). For further 
information please see the Private Equity and Strategic 
M&A Working Group section within this Position Paper).

Thirdly, there is a perceived lack of stability in the 
regulatory environment in the financial sector that 
compares unfavourably with other leading international 
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financial centres. A large number of separate bodies 
(CSRC, CBRC, PBOC, CIRC, SAFE and NDRC) 
cover this sector and sometimes one body may offer 
contradictory guidance from another (for more details, 
please see the papers in the financial services section 
of this Position Paper).

Fourthly, Shanghai has issues in attracting sufficient 
individual talent in this sector. At least part of this is 
caused by the relatively high individual income tax rates 
when compared to Hong Kong -- a well-developed 
international financial centre within Greater China.  
Some pilot programs to attract high-level financial 
talents to Shanghai have been publically mentioned, 
but European firms report that they have been unable 
to benefit from this. The power to set tax rates also 
resides centrally in Beijing.

Finally, an international financial centre needs the 
presence of major players. So far very few domestic 
financial institutions have their headquarters in 
Shanghai. More local and foreign banks will have to 
be encouraged to allocate significant parts of their 
business, if not their headquarters, to Shanghai.

Recommendation
•  Increase coordination of decision-making and 

approval processes between Beijing and Shanghai, 
and further decentral ise power to Shanghai 
government bodies where appropriate.

•  Improve coordination between regulatory bodies 
where guidance may be unclear and/or contradictory.

•  Loosen capital account controls to greater enable 
RMB convertibility.

•  Encourage both foreign and domestic financial services 
enterprises to locate and/or headquarter in Shanghai.

2. Increase the Pace of the Development of 
Shanghai as an International Shipping 
Centre

Concern
Since the central government’s announcement to 
turn Shanghai into an international maritime centre, 
Shanghai has made significant strides. The city’s 
current regulatory and operational characteristics, 
however, could impede the rapid pace of development 
of the shipping hub by 2020.

Assessment
Over recent years, Shanghai has gained a strong 
position in maritime transportation and has laid a 
solid foundation for growth in the shipping industry. 
Boosted by the city’s strategic location in the Yangtze 
River Delta, the development of Lingang New City 
and the Yang Shan Deep Water Port, which has great 
potential to further enhance trans-shipment capabilities, 
along with the introduction of preferential policies for 
the logistics sector, have enabled Shanghai to make 
substantial progress towards its 2020 goal of becoming 
an international maritime hub. The infrastructure has 
also been brought in line with international standards, 
port facilities have expanded and public-private 
partnerships founded to operate new terminals. 

In February 2011, Shanghai launched a RMB 50 
billion investment fund, which will primarily invest in 
ports, shipbuilding, modern logistics and shipping 
service businesses, and will, additionally, support the 
emerging marine insurance market. The fund will boost 
Shanghai’s shipping finance services, which are, as 
of yet, underdeveloped in comparison to other major 
maritime centres.  

While the Port of Shanghai is the world’s busiest port 
today, it cannot fully be considered an international 
maritime centre. Unlike its Asian competitors Hong 
Kong and Singapore, Shanghai achieves its turnover 
nearly exclusively through cargo volumes from the 
port’s natural domestic catchment area. As outlined in 
the Maritime Transport section of this Position Paper, 
it is crucial that international relay, which refers to 
international cargo transport between Chinese ports, 
be permitted. Currently, it may only be carried out by 
Chinese-flagged vessels operated by wholly-owned 
Chinese companies, forcing EU shipping lines to 
transship cargo originating in China in overseas ports. 
This not only increases transit times, cost and pollution, 
but also reduces the revenue and growth potential of 
the Port of Shanghai. 

Hong Kong, Singapore, London and New York are all 
financial centres and have a legal system based on 
the Common Law, from which shipping documents 
and contracts are drawn. Not only do Shanghai’s 
financing and maritime legal systems not meet standard 
international practices, but the city also specifically 
lacks shipping service regulations.  
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Additionally, Shanghai lags behind in shipping services, 
particularly related to shipping finance. It accounts for less 
than 1% of the global shipping finance market. Although it 
is growing rapidly, the city has some way to go to satisfy 
the demand for financing and resource allocation that is 
expected and required of a maritime centre of international 
standing.  The coordination between finance and shipping, 
thus, needs to be streamlined, as both currently belong 
under different regulatory bodies and have diverging 
development plans. 

Recommendation
•  Increase accessibi l i ty of the port to foreign 

companies. Support the development of shipping 
services for China’s foreign trade by permitting 
international cargo relay.

•  Modernise the maritime legal system to further open 
the market and to better meet international standards 
and practices.

•  Streamline coordination between the city’s finance 
and shipping sectors. Build a comprehensive 
shipping finance system.

3. Develop the Services Sector

Concern
Shanghai aims for its service sector to increasingly 
contribute to the city’s economic output, yet foreign 
involvement in this sector is subject to a number of rigid 
restrictions.

Assessment
Despite Shanghai’s reputation for greater openness, 
when surveyed in early- 2012, 52% of the European 
Chamber’s members in Shanghai stated that they 
missed out on business opportunities because of 
market access and regulatory barriers. This figure was 
slightly higher than the national average of 48%.11

Companies offering services such as legal or financial 
are subject to a number rigid restrictions as to what they 
can do. These are further detailed in the industry papers 
in this publication and are national-level restrictions, but 
with Shanghai’s status as the most developed business 
centre in China, and with its emphasis on the service 
sector development, the local economy would benefit 
from fair and open competition from foreign companies 
that are capable and experienced in international 
service provision.

11 European Union Chamber of Commerce in China, 29th May 2012, ‘European 
Business In China Business Confidence Survey 2012’

As detailed in recommendation 4 below, during 2011 
Shanghai implemented a Value Added Tax (VAT) pilot 
program that effectively reduced the tax burden for 
companies operating in the service sector in Shanghai. 
This is a welcome development and further pilot 
programmes like this should be encouraged. Local 
regulators also announced in early 2012 that CNY 120 
billion would be invested in the next three years in the 
development of service industry clusters.12 This is also 
welcome and it is hoped that both foreign and domestic 
companies will be able to equally benefit from these 
developments.

Recommendation
•   Remove market access barriers to the involvement of 

foreign companies to compete in the service sector 
in Shanghai.

•  Use Shanghai as the location for pilot schemes 
relating to service sector development.

4. Reduce Corporate Taxation

Concern
The corporate income tax rate is very high in 
comparison to other major regional hubs.

Assessment
Shanghai levies a corporate income tax rate of up to 
30% for foreign-invested enterprises (FIEs), which is 
significantly higher than in Hong Kong (16.5%) and 
Singapore (up to 17%).
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The European Chamber understands the need for a fair 
and progressive tax system and also recognises that 
tax levels are set nationally by the central government, 
however the current taxation levels are a key obstacle 
to Shanghai’s development as a viable location for 
international businesses to operate in.

12 Shanghai Daily, 10th January 2012, ‘120b yuan boost for service industries’, 
http://www.shanghaidaily.com/nsp/Business/2012/01/10/120b%2Byuan%2Bboos
t%2Bfor%2Bservice%2Bindustries/
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In a positive note, since 1st January, 2012, Shanghai 
implemented a VAT pilot programme13 that resulted in 
an estimated 120,000 companies in the service sector in 
Shanghai benefiting from a lower tax burden.14 Further 
implementation of such schemes, or a straightforward 
reduction in the corporate tax rate, would enhance the 
international competitiveness of the city.

Recommendation
•   Reduce the corporate tax burden.

5. Reduce the Individual Taxation Burden

Concern
The rising cost of living and relatively high income tax 
rates create disincentives for talented Chinese and 
foreign individuals to relocate to Shanghai for work.

Assessment
Shanghai faces difficulties in attracting sufficient talent 
to meet its development needs. This has the knock-on 
effect of inflating wages and wage expectations. Wage 
increase expectations are further fuelled by government 
released salary increase recommendations.15 In 
addition, a recent study indicated that Shanghai is the 
most expensive city in the Chinese mainland.16

When the European Chamber ’s Shanghai-based 
members were asked their opinion on the outlook for 
their sector for the next two years in terms of labour 
costs, just 4% were optimistic compared to 61% 
pessimistic.17

With an individual income tax rate of up to 45%, 
Shanghai compares unfavourably with other regional 
centres such as Hong Kong (up to 17%) and Singapore 
(up to 20%) as a place for international talent to 
locate and work. In addition, rates for employees’ 
social insurance contributions in Shanghai are 11%. 
This compares with 5% in Hong Kong and nothing in 
Singapore for non-permanent residents.

13 Notice for Converting from Business Tax to VAT in the Transportation Industry 
and Certain Modern Service Sectors in Shanghai (Circular 111)

14 Shanghai Daily, 30th December 2011, ‘VAT reform to benefit 120,000 businesses 
in Shanghai’, http://www.shanghaidaily.com/nsp/Business/2011/12/30/VAT%2Bre
form%2Bto%2Bbenefit%2B120000%2Bbusinesses%2Bin%2BShanghai/

15 Shanghai Daily, 26th May 2012, ‘Pay raise guideline’, http://www.shanghaidaily.
com/article/?id=502163&type=Metro

16 Shanghai Daily, 13th June 2012, ‘Shanghai now costliest city on China’s 
mainland’, http://www.shanghaidaily.com/nsp/Metro/2012/06/13/Shanghai%2Bno
w%2Bcostliest%2Bcity%2Bon%2BChinas%2Bmainland/

17 European Union Chamber of Commerce in China, 29th May 2012, ‘European 
Business In China Business Confidence Survey 2012’

There have been recently two changes to the individual 
income tax (IIT) law which make it more difficult and 
expensive to attract highly qualified, and as such highly 
remunerated, talents needed to work in a modern 
services industry or in R&D in Shanghai:

The first change was the restructuring of the tax bands 
and decrease of the threshold for the highest tax rate 
of 45% in September 2011, which affects both Chinese 
and foreign tax payers. 

The second change affects specifically international 
talents. Previously an employer`s contribution to the 
foreign employee’s social security system that was 
mandatory under the law of the foreign employee`s 
home country (e.g. pension fund, unemployment 
insurance, health insurance), was tax exempt. However, 
from January 2012 such employer`s contribution 
became part of the taxable income of the foreign 
employee. In practice this leads to an additional tax 
burden (depending on the amount paid by the employer) 
of several thousand RMB per month. As a result those 
foreign employees in China that have additional social 
security in their home countries are now facing a higher 
monthly tax burden.

Recommendation
•  Reduce the individual taxation burden for employees.
•  Reduce the social insurance burden for employers 

and employees.
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6. Improve the Air Quality 

Concern
The quality of the air in Shanghai is a significant issue 
for the city’s living environment, with air pollution levels 
in Shanghai reaching record-breaking levels in 2011.

Assessment
Shanghai’s air pollution reached record levels last 
year, being rated as “severe” and “hazardous”on the 
Air Quality Index (AQI) scale.18 In the first half of 2011, 
densities of the three main atmospheric pollutants 
-- sulphur dioxide, nitrogen dioxide and suspended 
particulates -- rose at least 16% each year-on-year. 
PM1019 went up 25%.20 On 2nd and 3rd May, in particular, 
the worst air quality to date was recorded in the city, 
with the index at a severe 500.21

According to government sources, sandstorms, and 
not Shanghai’s local environment, contributed to 
the unfavourably high pollution levels. Some local 
residents were critical of the Shanghai government’s 
communication strategy, stating that it had not warned 
the public, especially individuals with respiratory 
problems, sufficiently early to take timely precautions.22

The Shanghai Environmental Protection Bureau (SEPB) 
states that the sources of PM 2.5 (the air pollution 
particle believed to pose the greatest health risks) in 
Shanghai are from the below sources:23

Shanghai is among the first cities across China selected 
by the national government to publish daily PM 2.5 
data.24 Sensitivity to the publication of air pollution 
data has existed in the past and it is positive that the 
local government is starting to realise the benefits from 
knowing and understanding risks posed by air pollutants 
by tracking, measuring and publishing daily air quality 

18 “Shanghai Air Pollution Reaches Record Levels: How to Track Air Quality Around 
the World,” 5th May 2011, http://www.independent.co.uk/environment/shanghai-
air-pollution-reaches-record-levels-ndash-how-to-track-air-quality-around-the-
world-2279247.html, accessed 15 June 2012

19 Particles with diameter of 10 micrometres or less.
20 “City Air Takes Unhealthy Turn”, 2nd August 2011, http://www.shanghaidaily.com/

nsp/Metro/2011/08/02/City%2Bair%2Btakes%2Bunhealthy%2Bturn/, accessed 
15 June 2012

21 “Shanghai Air Pollution Now the Worst on Record,” 4 May 2011, http://www.
china.org.cn/environment/2011-05/04/content_22490183.htm, accessed 15 June 
2012

22 “Shanghai Air Pollution Now the Worst on Record”
23 “Shanghai’s 12th Five-Year Plan on Environmental Protection and Ecological 

Construction,” 7 June 2012, http://en.shio.gov.cn/presscon/2012/06/07/1151888.
html, accessed 15 June 2012

24 “Shanghai’s 12th Five-Year Plan on Environmental Protection and Ecological 
Construction”

performance.

Whilst this development is welcome, it was also noticed 
that the local government are taking steps to stop the 
third parties from conducting their own monitoring and 
publishing of air pollution levels.25 Shanghai should lead 
the way in transparency and openness on this issue 
and should take steps to reduce the air pollution.

Recommendation
•  Enforce stricter vehicle emissions standards in 

Shanghai than in the rest of China.
•  Raise the threshold of certain industrial sectors to 

meet higher environmental standards in order to be 
allowed to operate. Put in place fiscal mechanisms, 
such as air pollution tax, levies, capital grants or tax 
relief. 

•  Extend monitoring efforts to evaluate and ensure air 
quality commitments are upheld by industries and 
enterprises.

•  Update daily air quality results with increased 
frequency each day.

•  Inform the public of extreme bad weather warnings 
more quickly, using social media.

•  Create a mechanism to regularly review and 
potentially revise strategies, regulations and fiscal 
packages related to air quality and allow industry 
sectors to provide feedback.

•  Allow third parties to publish their own air pollution 
monitoring results.

25 Shanghai Daily, 6th June 2012, ‘China tells consulates to keep quiet on air 
quality’, http://www.shanghaidaily.com/nsp/National/2012/06/06/China%2Btells%
2Bconsulates%2Bto%2Bkeep%2Bquiet%2Bon%2Bair%2Bquality/
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7. Establish an Official European Union 
(EU) Presence in Shanghai

Concern
The lack of an EU governmental presence in Shanghai 
limits European influence outside of Beijing.

Assessment
Currently there is only one official EU presence in 
China in the form of the Delegation of the European 
Union to China, which is based in Beijing. Most of the 
EU’s 27 Member States have consulates established in 
Shanghai, yet the EU has no government presence.

Shanghai is China’s biggest city and largest business 
hub. It is also closely linked with the Yangtze River Delta 
region and major cities in the surrounding provinces 
such as Zhejiang and Jiangsu.

The establishment of an EU delegation presence in 
Shanghai should increase the influence Europe has 
over the governance of the largest business hub on 
the Chinese mainland and help drive reform as the city 
strives to reach its internationalisation goals.

Recommendation
•  Establish a delegation of the EU in Shanghai to 

further improve coverage of the city and surrounding 
regions.

Abbreviations
AQI  Air Quality Index
CBRC  China Banking Regulatory Commission
CIRC  China Insurance Regulatory   
  Commission
CSRC  China Securities Regulatory   
  Commission
EU  European Union
EUR  Euro (currency)
IIT  Individual Income Tax
M&A  Mergers and Acquisitions
NDRC  National Development & Reform   
  Commission
PBOC  People’s Bank of China
PM  Particulate Matter
QFLP  Qualified Foreign Limited Partner
RMB  Renminbi (currency)
R&D  Research and Development
SAFE  State Administration of Foreign   
  Exchange
SCOFCOM Shanghai Municipal Commission of   
  Commerce
SDRC  Shanghai Development & Reform   
  Commission
SEPB  Shanghai Environmental Protection   
  Bureau
SFA  Shanghai Financial Association
VAT  Value-Added Tax
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Introduction
The Shenyang Chapter, launched in May 2006, has 
about 40 Corporate Members, including all of the ma-
jor companies invested in the region. Shenyang, as a 
major equipment manufacturing base and a rising eco-
nomic powerhouse of China, has great potential to at-
tract investment from more major European and foreign 
enterprises. The European Chamber acts as one of the 
most active platforms in the region to provide services 
for member companies and to mediate and promote 
their relationship with the government.

Recent Developments
The city witnessed steady and rapid economic 
development. It is estimated that the GDP amounts to 
CNY 595 billion, a 12.6% increase from last year; fixed 
asset investment is CNY 438 billion, a 24.1% increase; 
and total retail sales of consumer goods amounts to 
CNY 241.7 billion, a 17% increase. 

In 2011, Top 500 enterprises were accelerating their 
expansion in Shenyang: Michelin Shenyang invested 
USD 1.457 billion to expand its manufacturing capacity; 
the Shanghai GM Beisheng Phase III Project, with 
CNY 7 billion total investment, got underway; the BMW 
new factory with annual output of 300,000 vehicles 
continued to make progress. 

The old industrial base is developing into an ecological 
and livable city at a rapid pace. The nearly 20-kilometre 
“golden corridor” consisting of the Youth Street, Beijing 
Street and Beiling Street features row upon row of 
skyscrapers; the backstreets in the city are well-
ordered and the residence areas are now under proper 
management. More than 40 large parks including the 
Forest Park, the Labour Park and the Youth Park are 
placed throughout the city. The urban green coverage 
rate has reached 41%, and the park green area per 
capita is 12.7 square meters. 

All departments as well as districts and counties in 
Shenyang have taken a variety of measures with distinct 
characteristics to promote a friendlier environment for 
foreign business. The Small-Medium Enterprise Bureau 
has built a public service platform for small and medium 

Shenyang 

enterprises; in the Shenbei New Area, the procedures 
have been simplified by reducing the 23 approval 
forms necessary for enterprise establishment and 
commerce down to only one form; in Yuhong District, all 
administrative fees have been abolished, creating a “fee 
free district”. 

Key Recommendations
1. Develop Vualified Talents in Shenyang

Concern
Developing key local talents is a major concern for 
foreign companies in Shenyang. As the number 
of invested companies and the amount of industry 
increases, it is becoming more difficult to find suitable 
local people to hold key positions.

Assessment
In order for Shenyang to maintain impressive growth, 
the issue of the availability of key local talents will 
need to be addressed. Foreign companies face 
increasing difficulty in filling positions in the required 
fields of expertise. While there are several universities 
in the surrounding area that are producing qualified 
candidates, the numbers are still not sufficient to meet 
demand.

Recommendation
•  Determine employment needs for local talents by 

working together with foreign industry to assist 
universities develop their education programs 
accordingly.

2 .  P r o m u l g a t e  t h e  P l a n  f o r  L o c a l 
Infrastructure 

Concern
A lack of updates regarding local infrastructure, 
especially road construction and repair, is becoming 
a major issue in terms of ensuring the normal pace of 
manufacturing.

Assessment
Businesses and citizens in Shenyang should be 
informed in a timely manner regarding timetables for 
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upcoming infrastructure projects and road repairs. 
This can allow manufacturers to make any necessary 
adjustments to delivery and other schedules should 
these projects cause detours and/or delays.

Recommendation
•  Set up a B to B conection between the responsible 

government  and the foreign community and 
companies.

•  Notify and update local businesses and citizens 
regarding the plans and progress  for infrastructure 
construction.   

   

3.  Improve Educational Opportunities for 
Foreign Families Resident in Shenyang

Concern
A lack of adequate educational institutions for foreign 
students is becoming a bigger issue in terms of 
attracting foreign talent.

Assessment
As the upgrading of the industrial base continues, there 
will remain for many years the need for expatriates 
to assist companies located in Shenyang to install 
equipment and train local employees. While there is 
a certified international school for English-speaking 
children following the American education system, 
there is no certified international school for European 
students. Therefore, European expatriates are less 
incentivised to move to Shenyang where there are few 
educational opportunities for their children.

Recommendation
•  Work with foreign industry in the area to determine 

the need and the feasibility of establishing a certified 
international school for European students in 
Shenyang.

•  Investigate the possibility to offer an incentive to 
establish an international school for European 
students.
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Tianjin

Introduction
The Tianjin chapter was founded in 2005, and currently 
has more than 100 active member companies, mainly 
in manufacturing and machinery industries and two 
discussion forums focusing on Human Resources and 
Finance & Taxation. 

The Tianjin Chapter is very focused on business-
related information and content-driven general interest 
seminars with expert speakers. We organize various 
activities in Tianjin. The GM Briefing is most popular for 
the benefit of top executives of our member companies 
to periodically meet and listen to a key opinion leader 
on Sino European matters or business areas in Tianjin. 
The monthly “Factory Visit” provides a strong platform 
for member companies to get to know each other and 
exchange views on business development and daily 
operation in Tianjin.

Recent Developments
Tian j in  was  the  fas tes t  g rowing  c i ty  d i rec t l y 
administrated by the central government in China in 
2011, with GDP growth of 16.5%. Known as a strong 
industrial powerhouse, the city continues to rank highly 
in terms of investment, infrastructure and technology 
developments.

Tianjin plans to build nine subway lines that will cover 
all six districts in the urban area, with a total distance of 
227 kilometers. Line 1 is already in operation and line 
2 and 3 will be in use very soon. All nine lines will be 
completed by 2020.

Tianjin will put 1,000 electric buses into service in the 
urban area, establish eight charging and swapping 
stations, and complete battery-system equipping, 
vehicle bidding and a monitoring platform within two 
years. The first 40 buses will be put into operation in 
the first half of this year. By 2015, the city will have 
run 2,000 electric buses and set up 16 charging and 
swapping stations.

Tianjin

With a population of 12.9 million inhabitants, the 
urbanization process keeps momentum and investments 
in infrastructures bring about improvements in road and 
transportation systems. Additionally the service sector 
improved with the addition of several new five-star 
hotels, thus helping to make the city more productive 
and attractive for business travelers and tourists.

The recently opened Exhibition Centre has become 
a major development, enhancing the city’simage and 
exposure through the ‘The World Economic Forum – 
Summer Davos’ that is held bi-annually(next planned 
on 11th-13thSept. 2012) and is always attended by 
an impressive list of guests. Finally the 2013 East 
Asian games, to be hosted in Tianjin, will enhance new 
facilities.

The share of economic activity in Tianjin linked to the 
EU has steadily increased in recent years; however this 
was lower than the share of economic activity linked 
to some other parts of the world. The total import and 
export of EU in the 2011 is USD 17.32 billion, with an 
increase of 39.1% in imports and 22.3% in exports, 
slightly higher than in Korea, America, Japan and Hong 
Kong. In terms of investment, the EU has contributed 
the second highest amount behind Hong Kong with a 
total of actual Foreign Direct Investment of (USD 1.2 
billion). EU investments linked to domestic market and 
infrastructure could reach an even higher level if the 
market could benefit about clearer access conditions.

Entering the new century, Tianjin has been upgraded 
to a cluster of high-end industries with a historic 
transition. The city has been accelerating the clustering 
development of science and technology industries, 
including aerospace and aviation, high end equipment 
manufacturing, electronic information, biomedicine, 
new energy and new materials, energy saving and 
environmental protection and etc. The output value 
of hi-tech industries reaches CNY 648.8 billion yuan, 
accounting for 31% of the total industrial output value. 
The supporting role played by science and technology 
in the upgrading and optimization of the city’s industrial 
structure is becoming more and more important.
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1. Improve Road Safety and Transportation 
Infrastructure

Concern
With its strong economic development, Tianjin is 
facing growing pressure on the city’s transportation 
infrastructure. Although infrastructure hardware has 
improved significantly over the last few years, more is 
needed in terms of infrastructure and service-oriented 
managerial capabilities to ensure safer environment.

Assessment
Tianjin, like many Chinese cities, has witnessed a 
major increase in the number vehicles on the road, as 
well as newly-licenced drivers. This has led to severe 
traffic congestion as well as an increase in road traffic 
accidents. This is detrimental to Tianjin’s efforts to 
increase its reputation as an attractive place to both 
investment and living.

In addition, interconnections between various major 
logistics hubs in Tianjin are inconvenient, including the 
airport and harbor, as well as transportation between 
the Binhai Area and downtown and between the Binhai 
Area and Beijing city. The underground train (metro) 
network is also currently notsufficiently expansive, 
which is another reason why road traffic congestion is 
so high. The frequency of major transportation facilities 
is also too low.

Recommendation
•  Enforce current driving regulations on highways, ring 

roads and city roads more strictly.
•  Develop intelligent and Pro-Active traffic control 

infrastructures.
•   Launch a campaign to improve safety awareness.
•   Improve access to the high speed train station.
•  Improve major infrastructure interconnections, 

especially to the airport and the harbor.
•  Increase the speed of the metro construction within 

the city in order to anticipate further increases in road 
traffic density.

2. Improve Tianjin’s Air Quality

Concern
Although significant improvement has been witnessed 
since the 2008 Beijing Olympics Games in air pollution 
levels, it is still necessary that this positive trend 
continues as Tianjin suffers from poor air quality.

Assessment
Tianjin is a very successful industrial city; however it 
has a sad history of low air quality. This is due to both 
the natural environment as well as the huge number 
of construction sites, its intense traffic and its heavy 
manufacturing industry. The poor air quality has thus 
been mentioned as a limiting factor for the development 
of some high-tech industries, service industry, tourism 
industry as well as a decisive element in Tianjin’s ability 
to attract top talent, both domestically and abroad.

Recommendation
• Select and publish air quality targets as key 

performance indicators for each year and for 
the period of the 12th Five-Year Plan, with the 
development of corresponding action plans.

•  Enforce more regulations and incentives for greener 
construction and manufacturing and better manage 
construction sites.

•  Improve bus and car emissions controls.

3. Improve the Awareness and Visibility of 
Development Plans 

The pillar industries of Tianjin’s development are not 
well known and as such their development is not being 
optimallymaximised.

Assessment
Increased awareness and a more focused development 
of Tianjin’s pillar industries would benefit companies by 
improving supply chains and increasing the number of 
qualified suppliers, as well as through better targeting 
education and creating more responsive public policies.
Currently, there is a relative lack of high quality 
suppliers for each of Tianjin’s pillar industries, as well as 
difficulties within the supply chain, including for import 
processes, port handling, airport handling and customs 
clearance. To these ends, European companies would 
be willing to play a more active role and would be willing 
to join a body comprised of key companies, research 
and education entities, as well as policy makers to 
improve the development of all Tianjin’s pillar industries.

Recommendation
•  Create a body of key stakeholders, including policy-

makers, to devise a plan for thedevelopment of pillar 
industries. Form a group of high quality and reliable 
suppliers. 

•  Improve the supply chain. 
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•  Improve the professional level and targeting of 
compulsory and continuous professional education 
to be more tailored to the skills required. 

4. Improve Tianjin’s Image

Concern
There is a limited number of leisure activities in Tianjin, 
which directly reduces the attractiveness of Tianjin to 
new residents, both foreign and Chinese thus affecting 
negatively a sustainable development in the service and 
high added value industries.

Assessment
Tianjin is a relatively unknown city, although its 
size is important to the Chinese economy and, in 
some sectors, to the world economy. The municipal 
government has taken first steps towards developing 
Tianjin’s tourist infrastructure by capitalizing on Tianjin’s 
rich cultural history. As a result, a ‘concession tour’ and 
a ‘Haihe River Cruise’ are now pleasant activities which 
can be enjoyed on a trip to the city. However, further 
social development is still required on to have a living 
city with events to make it attractive throughout the 
year.

Recommendation
•  Support the establishment in Tianjin of large-scale 

international business events and exhibitions, with 
related media campaigns both in China and abroad, 
such as a marathon, sports competitions, exhibitions.

•  Create the conditions to encourage small private 
enterprises to develop offering entertainment and 
other amenities.

•  Continue to develop the concession areas into lively 
commercial centres based on small scale private 
business 

•  Create attractive walking corridors between the 
concession areas to promote Tianjin as a city 
accessible for pedestrians.

•  Terminate the sprawl of construction and waste of 
land in the outskirts of the city. In order to become a 
livable and lovable city, there should be green belts 
and nature near to the city centre.
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3G Third Generation of Mobile Telephone Standards and Technology
3GPP Third Generation Partnership Project
4G Fourth Generation of Mobile Telephone Standards and Technology
AAF Association des Amidonnierset Féculiers(French) European Starch Industry Association
AC Alternating Current
ACEA European Automobile Manufacturers’ Association
ADB Asian Development Bank
ADS Approved Destination Status (group travel visa)
AE Adverse Events
AFC Auto Finance Company
AHWP Asian Harmonization Working Party
AIC Administration for Industry and Commerce 
ALC Auto Leasing Companies
AMEA Anti-Monopoly Enforcement Authority
AML Anti-Monopoly Law
ANZ Australia and New Zealand
API Air Pollution Index
API(s) Active Pharmaceutical Ingredient(s)
AQI Air Quality Index
AQSIQ General Administration of Quality Supervision, Inspection and Quarantine
ATM Air Traffic Management
BAICi Beijing Administration for Industry and Commerce
BAICii Bureau Administration of Industry & Commerce
bcma Billion Cubic Metres per Annum
BDRC Beijing Development and Reform Commission
BFSB Beijing Financial Service Bureau
BIPB Beijing Investment Promotion Bureau
BL Bidding and Tendering Law
BLP Bonded Logistics Park
BMPSB Beijing Municipal Public Security Bureau
BQTS Bureau of Quality Technical Supervision
BT Business Tax
CAAC Civil Aviation Administration of China
CAFFCI China Association of Fragrance Flavour and Cosmetics Industries
CAMDI Chinese Association of Medical Device Industry
CBD Central Business District
CBEEX China Beijing Environment Exchange
CBM Coal-bed methane
CBRC China Banking Regulatory Commission
CCAAi CPC Central Cryptography Administration Authority
CCAAii China Certification and Accreditation Association
CCC China Compulsory Certification
CC-IS China Compulsory Certification for Information Security Products
CCRA Common Criteria Recognition Agreement
CCSA China Communications Standards Association

Abbreviations
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CDE Centre for Drug Evaluation
CDM Clean Development Mechanism
CE Conformité Européenne (Conformity Europe)
CEC China Electricity Council
CECs Commercial Encryption Codes
CEEIA China Electrical Equipment Industrial Association
CEIBS China–Europe International Business School
CEPA Closer Economic Partnership Arrangement
CEPRI China Electric Power Research Institute
CER Certified Emissions Reductions
CERs Commercial Encryption Regulations
CESI China Electronics Standardisation Institute
CFC Consumer Finance Company
CFETS China Foreign Exchange Trade System
CFL Compact Fluorescent Lamp
CFL-I Self-ballasted Lamps for General Lighting Service
CFL-NI Compact Fluorescent Lamps without Integrated Ballast
CFR Code of Federal Regulations
CFU Colony-Forming Unit
CGAC China Quality Supervising and Test Center for Gas Appliances
CGB Chinese Government Bond
CHC Community Health Centre
China WEEE China Waste Electrical and Electronic Equipment 
ChP Chinese Pharmacopoeia
CIETAC China International Economic and Trade Arbitration Commission
CIQ China Entry-Exit Inspection and Quarantine Bureau
CIRC China Insurance Regulatory Commission
CIT Corporate Income Tax
CMA Chinese Metrology Accreditation
CMDE Centre for Medical Device Evaluation
CMM Coal-Mine Mouth Methane
CNAF China National Aviation Fuel
CNAS China National Accreditation Supervision Commission
CNCA Certification and Accreditation Administration of People’s Republic of China
CNIA China Non Ferrous Metals Industry Association
CNR China Northern Railway
CNTA National Tourism Administration of China
CNY Chinese Yuan
CO Carbon Monoxide
CO² Carbon Dioxide
COCIR European Coordination Committee of the Radiological, Electromedical and healthcare IT Industry
CODEXSTAN Codex Standard
COMEX New-York Commodity Exchange, a Division of the New-York Mercantile Exchange (NYMEX)
CPC Communist Party of China
CPCIF China Petroleum and Chemical Industry Federation
CPP Certificate of Pharmaceutical Product
CPPCC Chinese People’s Political Consultative Congress
CQC China Quality Certification Centre
CRBP Children’s Rights and Business Principles
CRS Computer Reservation Systems
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CSG China Southern Power Grid
CSP Construction Service Providers
CSRi Corporate Social Responsibility
CSRii China Southern Railway
CSRC China Securities Regulatory Commission
CT Computed Tomography
CTA Clinical Trial Application
CTMO China Trademark Office
DC Direct Current
DCA Debt Collection Agency
DG Directorate General
DIN Departmental Interpretation Notes
DMF Drug Master File
DRC Development Reform Commissions
DRG-PPS Diagnosis-related Group – Prospectivepayment System
DTA Double Tax Agreement
EBL Enterprise Bankruptcy Law
EC European Commission
ECE Economic Commission for Europe
ECVAM European Centre for the Validation of Alternative Methods
EDL Essential Drugs List
EDS Express Delivery Service
EEC European Economic Community
EEE Electrical and Electronic Equipment
EFPIA European Federation of Pharmaceutical Industries and Associations
EHI Association of the European Heating Industry
EHR Electronic Health Record
EHS Environmental, Health and Safety
EIA Environmental Impact Assessment
EIP Electronic Information Product
EIT Enterprise Income Tax
EJV Equity Joint Venture
EMC Electromagnetic compatibility
EoL End-of-Life
EPB Environmental Protection Bureau
EPBD Energy Performance of Buildings Directive
EPC Engineering Procurement Construction
E-Procurement Electronic Procurement
ERP Enterprise Resource Planning
ESC Electronic Stability ControlAEBS Advanced Emergency Braking System
ETS Emissions Trading Scheme
ETSI European Telecommunications Standards Institute
EU European Union
EUCCAP EU-China Civil Aviation Project
Eucomed European Voice of the Healthcare Technology Industry
EUHT Enhanced Ultra High-Throughput
EUR Euro
FACTS Fertiliser Advisers Certification & Training Scheme
FASCO Foreign Aviation Service Corporation
FDA Food and Drug Administration
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FDI Foreign Direct Investment
FEDIAF European Pet Food Industry Federation
FEMAS Feed Materials Assurance Scheme
FHC Foreign Holding Company
FIAS Fertiliser Industry Assurance Scheme
FIE Foreign Invested Enterprises
FIE(s) Foreign-invested Enterprise
FIP Foreign-Invested Partnership
FIPE Foreign-Invested Partnership Enterprise
FIREE Foreign Invested Real Estate Enterprises
FL Fluorescent Lamp
FOREX Foreign Exchange
FSMP Food for Special Medical Purpose
FSR Freight Security Requirements
FTA Free Trade Agreement
FTZ Free Trade Zone
FYP Five-Year Plan
GA General Aviation
GAAR General Anti-Avoidance Rules
GAC General Administration of Customs
GAMS Government Authority Meeting on Semiconductors
GAPP General Administration of Press and Publication
GB Guo Biao (National Standard)
GCP Good Clinical Practice
GDP Gross Domestic Product
GDS Global Distribution Systems
GHG Greenhouse Gas
GHP Good Hygienic Practices
GHS Global Harmonised System of Chemical Labelling
GHTF Global Harmonization Task Force
GI Geographic Indications
GI(s) Geographical Indication(s)
GLS General Lighting Service
GMP Good Manufacturing Practice
GP General Partner
GPA Government Procurement Agreement
GPL Government Procurement Law
GPP Green Public Procurement
GRPi Gross Regional Product
GRPii Good Refurbishment Practice
GW Gigawatt
HACCP Hazard Analysis and Critical Control Point
HID High Intensity Discharge
HQ Headquarters
HR Human Resource
HSi Harmonised Commodity Description and Coding System
HSii Harmonised System
HSE Health Service Executive
IAEA International Atomic Energy Agency
IATA International Air Transport Association
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ICAO International Civil Aviation Organization
ICC International Chamber of Commerce
ICH International Conference on Harmonisation of Technical Requirements for Registration of  
 Pharmaceuticals for Human Use
ICL International Competition Law
ICN International Competition Network
ICT Information and Communications Technologies
IDL Imported Drug Licence
IDT Identical Adoption
IEC International Electrotechnical Commission
IECQ International Electrotechnical Commission Quality Assessment System for Electronic Components
IEEE802.11 Institute of Electrical and Electronics Engineers 802.11
IFC International Finance Centre
IHE Integrating the Healthcare Enterprise
IIP Indigenous Innovation Product
IIT Individual Income Tax
IMS Intercontinental Medical Statistics
IMT-Advanced International Mobile Telecommunications - Advanced
INCI International Nomenclature of Cosmetic Ingredients
IoT Internet of Things
IP Intellectual Property
IPO Initial Public Offering
IPR Intellectual Property Rights
ISCCC China Information Security Certification Centre
ISO International Organization for Standardization
IT Information Technology
ITU International Telecommunications Union
IV Intravenous
IVD In-vitro Diagnostic
IVDD In-vitro Diagnostic Directive
JJG Jiliang Jianding Guicheng (China nomenclature of national metrological verification regulations)
JLV Joint Law Venture
JV Joint Ventures
KPI Key Performance Indicator
ktce thousand tonnes of coal equivalent
LCC Life Cycle Cost
LDC Least Developed Countries
LDW Lane Departure Warning
LED Light Emitting Diodes
LME London Metal Exchange
LNG Liquefied Natural Gas
LoA Letter of Authorisation
LP Limited Partner
LTE Long Term Evolution
LVRT Low Voltage Ride Through
M&A Mergers and Acquisitions
M2M Machine to Machine
Market Institutional Investors
MDER Medical Device Expert Roundtable Mercosur South American Common Market
MEP Ministry of Environmental Protection
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MEP Ministry of Environmental Protection
MEP Ministry of Environmental Protection
MFSCA Multi-Functional Smart Card Alliance
MIIT Ministry of Industry and Information Technology
MLPS Multi-Level Protection Scheme
MLR Ministry of Land and Resources
MNC Multinational Company
MoA Ministry of Agriculture
MOD Adopted with Modification
MOEW Maximum operating empty weight
MOF Ministry of Finance
MOFCOM Ministry of Commerce
MOH Ministry of Health
MOHRSS Ministry of Human Resources and Social Security
MOHURD Ministry of Housing and Urban-Rural Development
MOJ Ministry of Justice
MOR Ministry of Railways
MOST Ministry of Science and Technology
MOT Ministry of Transport
MPS Ministry of Public Security
MRO Maintenance, repair, and overhaul
MRV Measurement, Reporting and Verification
MS Member States
MSS Ministry of State Security
MTCE Million Tonnes of Coal Equivalent
MW Megawatt
NAFMII National Association of Financial
NAL Network Access Licence
NAMA Nationally Appropriate Mitigation Actions
NBFI Non-Banking Financial Institution
NCAC National Copyright Administration of China
NCT Naphtha Consumption Tax
NDRC National Development and Reform Commission
NEA National Energy Administration
NERI National Energy Research Institute
NFM Non-Ferrous Metals
NGO Non-Governmental Organisation
NGOs Non-government Organisations
NIIDZ National Indigenous Innovation Demonstration Zone
NITS China National Information Technology Standardisation
NNSA National Nuclear Safety Authority
NOC National Oil Companies
Non-EDL Non-Essential Drugs List
NOx Nitrous Oxide
NPC National People’s Congress
NPL Non Performing Loans
NRDL National Reimbursement Drug List
NSC Nuclear Safety Centre
NSR National Security Review
OECD Organisation for Economic Co-Operation and Development
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OEM Original Equipment Manufacturer
OS Operating System
OSCCA Office of the State Commercial Cypher Administration
OTC Over-The-Counter
PAR Project Appraisal Reports
PBOC People’s Bank of China
PCBs Polychlorinated biphenyls
PCDM Programmatic CDM
PCR Petrochemicals, Chemicals and Refining
PD Primary Dealer
PEi Permanent Establishment
PEii Private Equity
PLC Private Label Card
PM Particulate Matter
PMS Post Market Surveillance
PN Paediatric Nutrition
PoA Programme of Activities
POS Point of Sale
PPP Public-Private Partnership
PRC People’s Republic of China
PRDL Provincial Reimbursement Drug List
PSB Public Security Bureau
PSC Passenger Service Charge
Q&A Questions & Answers
QFII Qualified Foreign Institutional Investors
QFLP Qualified Foreign Limited Partner
QMS Quality Management System
QS Quality and Safety Service
R&D Research and Development
RDPAC R&D-based Pharmaceutical Association Committee
RFID Radio Frequency Identification
RFP Request for Proposal
RMB Renminbi (currency)
RO Representative Office
RoHS Restriction of Hazardous Substances
RQFII RMB Qualified Foreign Institutional Investors
RTA Radio Type Approval
SAC Standardisation Administration of China
SAFE State Administration of Foreign Exchange
SAIC State Administration of Industry and Commerce
SAP Systems Application Programming
SARFT State Administration of Radio, Film and Television
SASAC State Asset Supervision and Administration Commission
SAT State Administration of Taxation
SAWS State Administration of Work Safety
SBA Shanghai Bar Association
SC State Council
SCA Standards and Conformity Assessment
SCIO State Council Information Office
SCLAO State Council Legislative Affairs Office
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SCOFCOM Shanghai Municipal Commission of Commerce
SDO Standards Development Organisation
SDRC Shanghai Development & Reform Commission
SDS Safety Data Sheet
SEI Strategic Emerging Industry
SEMB State Encryption Management Bureau
SEPB Shanghai Environmental Protection Bureau
SERC State Electricity Regulatory Commission
SFA Shanghai Financial Association
SFDA State Food and Drug Administration
SGCC State Grid Corporation of China
SHFE Shanghai Future Exchange
SHME Shanghai Metal Exchange
SIBOR Singapore Inter Banking Offered Value
SIL Social Insurance Law
SIPO State Intellectual Property Office
SJV Securities Joint-Venture
SME Small and Medium sized Enterprises
SME(s) Small and Medium sized Enterprises
SO2 Sulfur Dioxide
SOE State-Owned Enterprise
SPB State Postal Bureau
SPC Supreme People’s Court
SPF Sun Protection Factor
SSL Solid State Lighting
T&D Transmission & Distribution
TASCC Trade Assurance Scheme for Combinable Crops
TBT Technical Barriers to Trade
TC Technical Committee
TCM Trusted Cryptographic Module
TCMS Train Control and Monitoring System
TD-LTE Time Division Long Term Evolution
TEDA Tianjin Eco-District
TEU twenty-foot equivalent units
TIER Technology Import and Export Regulation
TNC Terminal Navaid Charge
TPM Trusted Platform Module
TRAB Trademark Adjudication Board
TRIPS Trade – Related Aspects of Intellectual Property Rights
U.S. United States
UDI Unique Device Identifier
UFAS Universal Feed Assurance Scheme
UHT Ultra High-Throughput
UHV Ultra-high Voltage
UK United Kingdom
UN/ECE United Nations Economic Commission for Europe
UNFCCC United Nations Framework Convention on Climate Change
UNGC United Nations Global Compact
UNICEF United Nations International Children’s Emergency Fund
US United States
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USD US Dollar
VAS Value-Added Tax
VAT Value-Added Tax
VC Venture Capital
VER Voluntary Emission Reduction
VIE Variable Interest Entity
WEEE Waste Electrical and Electronic Equipment
WFCC Wholly Foreign-owned Construction Companies
WFOE Wholly Foreign-Owned Enterprise
WG Working Group
WHA World Health Assembly
WHO World Health organization
WHT Withholding Tax
WIPO World Intellectual Property Organisation
WLP Wasted Lighting Products
Wp Watt-peak
WPP Wind Power Plants
WRP Working and Residence Permit
WRPS Working and Residence Permit System
WSC World Semiconductor Council
WSG Worldwide Scheduling Guidelines
WTG Wind Turbine Generator
WTO World Trade Organization
XRF X-Ray Fluorescence
YoY Year on Year
YY China nomenclature for medical industry standards




